Sheri L. Wainscott 


From: 

Keith R. Powell 

Sent: 

Saturday, November 21, 2015 4:13 PM 

To: 

'Robbie Ferris' 

Subject: 

RE: RF revisions to checked draft 11_20_2015 

Attachments: 

644371 AIA A141 - Checked Draft - (l).pdf; 644371 AIA A141 - Checked Draft - (2).pdf; 
644371 AIA A141 - Checked Draft - (3).pdf 

Follow Up Flag: 

Follow up 

Flag Status: 

Flagged 

Categories: 

Red Category 


How are these? Will make changes for MB and SMS issues. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
ww w.childs-halligan.co m 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by 
attorney-client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy 
or distribute the accompanying material. If you receive this message in error, please notify us by telephone as listed 
above immediately. 

From: Robbie Ferris [maHto:RFerris(a)sfla.biz ] 

Sent: Saturday, November 21, 2015 1:17 PM 
To: Keith R. Powell 

Subject: Fwd: RF revisions to checked draft 11_20_2015 

Keith please see below, there are a few tweaks to what we sent you last night. It should simplify things a little and take 
some of the?'s that could arise later out 

Sent from my iPhone 

Begin forwarded message: 

From: Aaron Thomas < athomas(5)metc on us.co m> 

Date: November 21, 2015 at 1:15:16 PM EST 
To: "Robert W. Ferris" <rferris(5) sfla.b iz> 

Subject: FW: RF revisions to checked draft 11_20_2015 

Robbie-1 just read this again and realized we had made a mistake that could cause confusion. The 
attached revision made 2 minor changes to what we sent last night: 

1. On weather delays I deleted the reference to the 10 year NOAA average being a baseline we 
would compare to. I did this because if we are already using 2 days per month as the baseline 
for adverse weather all we need NOAA for is to substantiate the days over 2 so it is not 
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subjective in nature with the staff. Example If we have 5 days of rain in December 2015 that is 
over .10" then we would turn in the NOAA report for the project locale showing we had the 5 
days over .10 and we would get an extension via change order for 3. <(5) days over .10" - (2) 
days expected in contract = (3) days extension> 

2. I also added ACT OF GOD Language to the 8.2.1. We talked about it but forgot to add it. Must 
have been tired. 

Call me if you have any questions. I'm at the office. 


Warm Regards, 

Aaron Thomas, MCM, LEEb-AP | President 

Metcon, Inc. | 763 Comtech Drive | PO Box 1149 | Pembroke, NC 28372 
off ice 910.521.8013 | mobile 910.734.0537 | emailmthomas@ metconus,com 
website | linkedin | twitter | instaqram 
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Document A141™-2014 


Standard Form of Agreement Between Owner and Design-Builder 

! 5 

| AGREEMENT made as of the j day of in the year two thousand fifteen (201 S'). 

(In words, indicate day, month and year.) 

r 

BETWEEN the Owner: 

(Name, legal status, address and other information) 


Horry Coun t y Schools. South Carolina, a political subdivision o f the State of South 
Carolina. 


and the Design-Builder: 

(Name, legal status, address and other information) 


for the following Project: 

(Name, location and detailed description) 


This document has important 
i j legal consequences. 

' ; Consultation with an attorney 
j is encouraged with respect to 
j itsrcompletion.or modification. 

: Consultation with an attorney is 
also encouraged with respect to 
professional licensing 
requirements in the jurisdiction 
where the Project is ^located. 


Request for Proposals No. 1415-91 


The Owner and Design-Builder agree as follows. 




ELECTRONIC COPYING of any 
portion of this AIA® Document 
to another electronic file is 
prohibited and constitutes a 
violation of copyright laws as 
set forth in the footer of this 
document. 
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i 

ARTICLE 1 , GENERAL PROVISIONS 
§ 1.1 Owner’s Criteria 

This Agreement is based on the Owner’s Criteria set forth in this Section 1.1. 

(Note the disposition for the following items by inserting the requested information or a statement such as "not 
applicable " or "unknown at lime of execution." If the Owner intends to provide a set of design documents, and the 
requested information is contained in the design documents, identify the design documents and insert "see Owner's 
design documents" where appropriate.) ( 

i i 

j | 

§ 1.1.1 The Owner’s program for the Project: 

(Set forth the program, identify documentation in which the program is set forth, or state the manner in which the 
program will be developed.) j .. - - 
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§ 1.1.2 The Owner’s design requirements for the Project and related documentation: 

(Identify below, or in an attached exhibit, the documentation that contains the Owner’s design requirements, 
including any performance specifications for the Project.) 



§ 1.1.3 The Project’s physical characteristics: 

(Identify or describe, if appropriate, size, location, dimensions, or other pertinent information, such as geotechnical 
reports; site, boundary and topographic surveys; traffic and utility studies; availability ofpublic and private utilities 
and services; legal description of the site; etc.) “ 

[ Per "Design Requirements" published for Solicit ation N o. 1415-9 1 . 

1 j 

§ 1.1.4 The Owner’s anticipated Sustainable Objective for the Project, if any: 

(Identify the Owner's Sustainable Objective for the Project such as Sustainability Certification;, benefit to the 
environment, enhancement to the health and well-being of building occupants, or improvement' of energy efficiency. 
If the Owner identifies a Sustainable Objective, incorporate AIA Document A141™-2014, Exhibit C, Sustainable 
Projects, into this Agreement to define the terms, conditions and Work related to the Owner’s Sustainable 
Objective.) 


j 



Number not used. 


§ 1.1.6 The Owner’s budget for the Work to be provided by the Design-Builder is set forth below: 
(Provide total for Owner's budget, and if known, a line item breakdown of costs.) 

I Per "Design Requirements 11 published fo r So li citation No. 1415-91 


§ 1.1.7 The Owner’s design and construction milestone dates: 
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§ 1.1.8 The Owner requires the Design-Builder to retain the following Architect, Consultants and Contractors at the 
Design-Builder’s cost: [Completed with information state d Desig n-Builder’s Proposal] 

(List name, legal status, address and other information.) 

.1 Architect 

1 

.2 Consultants 



.3 Contractors 



J 


§ 1.1.9 Additional Owner’s Criteria upon which the Agreement is based: 

(Identify special characteristics or needs of the Project not identified elsewhere, such as historic preservation 
requirements.) i j j 

i ( j. _ _j_. 

| , Per "Design Requirements" published for Solicitation No. 1415-91 (Summary of Services Required. Article 31. 

§ 1.1.10 The Design-Builder shall confirm that the information included in the Owner’s Criteria complies with 
applicable laws, statutes, ordinances, codes, rules and regulations, or lawful orders of public authorities. 

§ 1.1.10.1 If the Owner’s Criteria conflicts with applicable laws, statutes, ordinances, codes, rules and regulations, 
or lawful orders of public authorities, the Design-Builder shall notify the Owner of the conflict. 


§ 1.1.11 If there is a change in the Owner’s Criteria, the Owner and the Design-Builder shall execute a Modification 
in accordance with Article 6. 1 ' i I 

j 

§ 1.1.12 If the Owner and Design-Builder intend to transmit Instruments of Service or any other information or 
documentation in digital form, they shall endeavor to establish necessary protocols governing such transmissions. 
Unless otherwise agreed, the parties will use AIA Document E203™-2013 to establish the protocols for the 
development, use, transmission, and exchange of digital data and building information modeling. 

§ 1.2 Project Team / 

§ 1.2.1 The Owner identifies the following representative in accordance with Section 7.1.1: / / 

(List name, address and other information.) n 1 


Mark Wolfe. Executive Director of Facilities for designed 

Horr y Cou nty Schools 

Facilities Department. 1160 E Highway 50 

Conwa y. SC 295 26 

mwolfe002@horrvcouhtvschools.net 

843.488.6965 


§ 1.2.2 The persons or entities, in addition to the Owner’s representative, who are required to review the 
Design-Builder’s Submittals are as follows: / 

(List name, address and other information.) 


§ 1.2.3 The Owner will retain the following consultants and separate contractors: 
(List discipline, scope of work, and, if known, identify by name and address.) 


Functional Perfor mance Cons ultant (TBD) 


AIA Document A141 ™ - 2014, Copyright © 2004 and 2014 by The American Institute of Architects. All rights reserved. WARNING: This AIA’ Document is 
protected by U.S. Copyright Lew and International Treaties. Unauthorized reproduction or distribution of this AIA® Document, or any portion of it, 
may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. This draft was produced by AIA 
software at 11:38:54 on 07/14/2015 under Order No.023958620B 1 which expires on 07/14/2016, and is not for resale. 

User Notes: (1362310746) 


PAPR - 004224 







§ 1.2.4 The Design-Builder identifies the following representative in accordance with Section 3.1.2: 
(List name, address and other information.) 


§ 1.2.5 Neither the Owner’s nor the Design-Builder’s representative shall be changed without ten days’ written 

notice to the other party. I 

! I 

i : 

§ 1.3 Binding Dispute Resolution 

For any Claim subject to, but not resolved by, mediation pursuant to Section 14.3, the method pf binding dispute 



[ ] Arbitration pursuant to Section 14.4 


[ X 1 Litigation in a court of competent jurisdiction 
[ : ] Other: (Specify) 


§ 1.4 Definitions i 

§ 1.4.1 Design-Build Documents. The Design-Build Documents consist of this Agreement between Owner and 
Design-Builder and its attached Exhibits (hereinafter, the "Agreement"); other documents listed in this Agreement; 
and Modifications issued after execution of this Agreement. A Modification is (1) a written amendment to, the * 
Contract signed by both parties, including the Design-Build Amendment, (2) a Change Order, or (3) a Change 
Directive. . 


§ 1.4.2 The Contract. The Design-Build Documents form the Contract. The Contract represents the entire and 


integrated agreement between the parties and supersedes prior negotiations, representations or agreements, either 
written or oral. The Contract may be amended or modified only by a Modification. The Design-Build Documents 
shall not be construed to create a contractual relationship of any kind between any persons of entities other than the 
Owner and the Design-Builder. j / \ V 

I i ’ / 

§ 1.4.3 The Work. The term "Work" means the design, construction and related services required to fulfill the 
Design-Builder’s obligations under the Design-Build Documents, whether completed or pajtially completed, And 
includes all labor, materials, equipment and services provided or to be provided by the Design-Guilder. The Work 
may constitute the whole or a part of the Project. j 


§ 1.4.4 The Project. The Project is the total design and construction of which the Work performed under the 
Design-Build Documents may be the whole or a part, and may include design and construction by the Owner and by 
separate contractors. y'" 

§ 1.4.5 Instruments of Service. Instruments of Service are representations, in any medium of expression now \ 

known or later developed, of the tangible and intangible creative work performed by the Design-Builder, 

Contractor(s), Architect, and Consultant(s) under their respective agreements. Instruments Of Service may include, I 

without limitation, studies, surveys, models, sketches, drawings, specifications, digital models and other similar 
materials. 11 I j 

§ 1.4.6 Submittal. A Submittal is any submission to the Owner for review and approval deinonstrating how the 
Design-Builder proposes to conform to the Design-Build Documents for those portions of the Work for which the 
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Design-Build Documents require Submittals. Submittals include, but are not limited to, shop drawings, product data, 
and samples. Submittals are not Design-Build Documents unless incorporated into a Modification. 


§ 1.4.7 Owner. The Owner is the p e r s on or entity identified as such in the Agreement and is referred to throughout 
the Design-Build Documents as if singular in number. The term "Owner" means the Owner or the Owner’s 
authorized representative. The Owner may have em p loyees that a re design professionals or otherwise skilled in 
construct ion or construction management, and such emplo yees may, from time to time, perform various tasks or 
duties for or on behalf of the Owner under this Agreement Howe ver. it_is_specifically understood that the Owner 
(including these agents and employees') has no obligation or duty to a p ply spec ialty or professional knowle dg e and 
skill, and shall not be held to have undertaken to provide or perform any aspect of the Owner’s performance o f this 
Agreement as a design professional o r s pecially skilled and knowledgeable construction industry member or 
construction manager, and this principle applies regardless of the O wner’s position titles orloffi'ce division titles a s 

may be a p plicabl e to such employees. I 

{ 1 

§ 1.4.8 Design-Builder. The Design-Builder is the person or entity identified as such in the Agreement and is 
referred to throughout the Design-Build Documents as if singular in number. The term "Design-Builder" means the 
Design-Builder or the Design-Builder’s authorized representative. 

§ 1.4.9 Consultant. A Consultant is a person or entity providing professional services for the Design-Builder!for all 
or a portion of the Work, and is referred to throughout the Design-Build Documents as if singular in number. |To the 
extent required by the relevant jurisdiction, the Consultant shall be lawfully licensed to providethe requited 
professional services. 

§ 1.4.10 Architect. The Architect is a person or entity providing design services for the Design-Builder for all or a 
portion of the Work, and is lawfully licensed to practice architecture in the applicable jurisdiction. The Architect is 
referred to throughout the Design-Build Documents as if singular in number. 

§ 1.4.11 Contractor. A Contractor is a person or entity performing all or a portion of the construction, required in 
connection with the Work, for the Design-Builder. The Contractor shall be lawfully licensed, if required in the ! 
jurisdiction where the Project is located. The Contractor is referred to throughout the Design-Build Documents] as f 
singular in number and means a Contractor or an authorized representative of the Contractor. 

§ 1.4.12 Confidential Information. Confidential Information is information containing confidential or business 
proprietary information that is clearly marked as "confidential." 


§ 1.4.13 Contract Time. Unless otherwise provided, Contract Time is the period of time, including authorized 
adjustments, as set forth in the Design-Build Amendment for Substantial Completion of the Work. 

/ \ 

§ 1.4.14 Day. The term "day" as used in the Design-Build Documents shall mean calendar day unless otherwise 
specifically defined; S i j / 


if j 

§ 1.4.15 Contract Sum. The Contract Sum is the amount to be paid to the Design-Builder for performance of the 
Work after execution of the Design-Build Amendment, as identified in Article A. 1 of the Design-Build Ahiendment. 


ARTICLE 2 COMPENSATION AND PROGRESS PAYMENTS 
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§ 2.1.4 Payments to the Design-Builder Prior To Execution of Design-Build Amendment 
§ 2.1.4.1 Payments are due and payable upon presentation of the Design-Builder’s invoice. Amounts unpaid 

Forty-five (45_!_) days after the invoice date shall bear interest at the rate entered below, or in the absence 

thereof at the legal rate prevailing from time to time at the principal place of business of the Design-Builder,. 

(Insert rate of monthly or annual interest agreed upon.) f ‘ '. \ 

I %—N/A [ j 

! f 

§ 2.1. 4 .2 R e oord3 of R e imbursabl e Exp e ns e s and s e rvic e s p e rformed on the basis of - hourly rates shall b e availabl e to 

the Owner at mutually conveni e nt times for a period of two y e ar s following e x e cut i on of the De s ign Build 

Am e ndment or t e rmination of thi s Agreem e nt, which e v e r occu rs first. 

§ 2.2 Contract Sum and Payment for Work Performed After Execution of Design-Build Amendment 

For the Design-Builder’s performance of the Work after execution of the Design-Build Amendment, the-Owner 
shall pay to the Design-Builder the Contract Sum in current funds as agreed in the Design-Build Amendment. 

ARTICLE 3 GENERAL REQUIREMENTS OF THE WORK OF THE DESIGN-BUlLD CONTRACT 
§ 3.1 General | 

§ 3.1.1 The Design-Builder shall comply with any applicable licensing requirements in the jurisdiction where the 
Project is located. 

I i . ,3 

Building Permit and Other Permits and Fees: No general building permit is required sin accordance with $ 

6-9-110 of the South Carolina Code of Laws: however, the Contractor shall b e req uired tb provide mechanical.- 
electrical, plumbing and o t her such permits which mav be required f or purp oses of inspection at no additional 
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cost to the District. Except for permits and fees which are the responsibility of the Contractor in the Contract 
Documents, the District shall secure and pay for necessary a p provals, easements, assessments, utility impact 
fees, permits, and such ch arges required for t he suc cessful completion of the work, 

§ 3.1.2 The Design-Builder shall designate in writing a representative who is authorized to act on the 
Design-Builder’s behalf with respect to the Project. 

§ 3.1.3 The Design-Builder shall perform the Work in accordance with the Design-Build Documents. The 
Design-Builder shall not be relieved of the obligation to perform the Work in accordance with the Design-Build 
Documents by the activities, tests, inspections or approvals of the Owner. 

1 I 
l l 

§ 3.1.3.1 The Design-Builder shall perform the Work in compliance with applicable laws, statutes, ordinances, 

codes, rules and regulations, or lawful orders of public authorities. If the Design-Builder perforins Work contrary to 

applicable laws, statutes, ordinances, codes, rules and regulations, and lawful orders of public authorities, the 

Design-Builder shall assume responsibility for such Work and shall bear the costs attributable to correction. 

i \ S 

\ i I f 

§ 3.1.3.2 Neither the Design-Builder nor any Contractor, Consultant, or Architect shall be dbligated to perform any 
act which they believe will violate any applicable laws, statutes, ordinances, codes, rules arid regulations, dr lawful 
orders of public authorities. If the Design-Builder determines that implementation of any instruction received'from 
the Owner, including those in the Owner’s Criteria, would cause a violation of any applicable laws, statutes, i 
ordinances, codes, rules and regulations, or lawful orders of public authorities, the Design-Builber shalPnotify the’ 
Owner in writing. Upon verification by the Owner that a change to the Owner’s Criteria is required to remedy the 
violation, the Owner and the Design-Builder shall execute a Modification in accordance with Article 6. 

§ 3.1.4 The Design-Builder shall be responsible to the Owner for acts and omissions of the Design-Builder’s 
employees, Architect, Consultants, Contractors, and their agents and employees, and other persons or entities 
performing portions of the Work. . .,-»j j 

j \ 

§ 3.1.5 General Consultation. The Design-Builder shall schedule and conduct periodic meetings with the Owner to 
review matters such as procedures, progress, coordination, and scheduling of the Work. ' ■ I j 

§ 3.1.6 When the Owner’s De sign Require ments or applicable law requires that services be performed by licensed 
professionals, the Design-Builder shall provide those services through qualified, licensed professionals. The Owner 
understands and agrees that the services of the Design-Builder’s Architect and the Design-Builder’s other 
Consultants are performed in the sole interest of, and for the exclusive benefit of, the Design-Builder. .. 

§ 3.1.7 The Design-Builder, with the assistance of the Owner, shall prepare and file documents required to obtairi 
necessary approvals of governmental authorities having jurisdiction over the Project. j \ V 

• | j \ / 

The Office of School Facilities (OSF) sh all determine the enf orcement and interpretation ’of all the applicable 
codes and referenced standards on st a te buildings, in cluding the District’s sch ool facilities. 


§ 3.1.8 Progress Reports 

§ 3.1.8.1 The Design-Builder shall keep the Owner informed of the progress and quality of the Work. On a- mo nthly 
basis, or otherwise as agr ee d to bv th e Own e r and Design Builder. A s stated in the De sign Requirements, the 
Design-Builder shall submit written progress re port s-te- the Own e r, reports, photographs of Work in progress, and 
other da ta to the Own er elec tronic a lly, or through the Ow ner’s o ption, project managem e nt software, showing 
estimated percentages of completion and other information identified below: 

.1 Work completed for the period; j j \ '. 

.2 Project schedule status; . 

.3 Submittal schedule and status report, including a summary of outstanding Submittals; 

.4 Responses to requests for information to be provided by the Owner; 

.5 Approved Change Orders and Change Directives; 

.6 Pending Change Order and Change Directive status reports; 1- ...— 

.7 Tests and inspection reports; 
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.8 Status report of Work rejected by the Owner; 

.9 Status of Claims previously submitted in accordance with Article 14; 

.10 Cumulative total of the Cost of the Work to date including the Design-Builder’s compensation and 
Reimbursable Expenses, if any; 

.11 Current Project cash-flow and forecast reports; and 

.12 Additional information as agr ee d to by th e Own -e r -a nd - D esi gn Build e r -rdesig nated by the Owner 
through its project management software data requirements. 

I 1 

§ 3 ,1.8.2 I f i - addition, wher e the Contract Sum is th e Co s t of th e- Worlc with or without a Guaranteed Maximum Price, 
the D e sign Build e r s hall include th e following additional information - in i ts progress reports: 

A - D e sign Build e r’s work forc e r e port; 

v2- Equ i pm e nt - utilization report - ; and 

t 3- Co s t summary, comparing actual cost3 to updated cost estimat e s. 

I I 

§ 3.1.9 Design-Builder’s Schedules 

§ 3.1.9.1 The Design-Builder, promptly after execution of this Agreement, shall prepare and submit for the Owner’s 
information a schedule for the Work. The schedule, including the time required for design and construction, shall 
not exceed time limits current under the Design-Build Documents, shall be revised at appropriate intervals as- 
required by the conditions of the Work and Project, shall be related to the entire Project to the extent required; by the 
Design-Build Documents, shall provide for expeditious and practicable execution of the Work, and shall include 
allowances for periods of time required for the Owner’s review and for approval of submissions by authorities 
having jurisdiction over the Project. 

i,._ _ . __.. . 

§ 3.1.9.2 The Design-Builder shall perform the Work in general accordance with the most recent schedules 
submitted to the Owner. 

) 

§ 3.1.10 Certifications. Upon th e Owner’ s- writt e n r e qu e st, th e Design Build e r s h a l l o btain from Desi gn-Builder 
shall include in e ach Application f or Paymen t a certi fication from each of the Architect, Consultants, and | 
Contractors, and furnish to the Owner, these certifications with respect to the documents and services provided: by j 
the Architect, Consultants, and Contractors (a) that, to the best of their knowledge, information and belief, the ) 
documents or services to which the certifications relate (i) are consistent with the Design-Build Documents, excepj 
to the extent specifically identified in the certificate, and (ii) comply with applicable laws, statutes, ordinances, l 
codes, rules and regulations, or lawful orders of public authorities governing the design of the Project; and (b) that 
the Owner and its consultants shall be entitled to rely upon the accuracy of the representations and statements 
contained in the certifications. The Design-Builder’s Architect, Consultants, and Contractors shall not be required to 
execute certificates or consents that would require knowledge, services or responsibilities beyond the scope of their 
services. / \ 

§ 3.1.11 Design-Builder’s Submittals 

§ 3.1.11.1 Prior to submission of any Submittals, the Design-Builder shall prepare a Submittal Schedule, and shall 
submit the schedule for the Owner’s approval. The Owner’s approval shall not unreasonably be delayed of withheld. 

The Submittal schedule shall (1) be coordinated with the Design-Builder’s schedule provided in Section 3.1.9.1, 

(2) allow the Owner reasonable time to review Submittals, and (3) be periodically updated to reflect the progress of 
the Work. If the Design-Builder fails to submit a Submittal schedule, the Design-Builder shall not be entitled to any 
increase in Contract Sum or extension of Contract Time based on the time required for review of Submittals. 

§ 3.1.11.2 By providing Submittals the Design-Builder represents to the Owner that it has (1) reviewed and 
approved them, (2) determined and verified materials, field measurements and field construction criteria related 
thereto, or will do so and (3) checked and coordinated the information contained within such Submittals with the • 
requirements of the Work and of the Design-Build Documents. 

I ( 

§ 3.1.11.3 The Design-Builder shall perform no portion of the Work for which the Design-Build Documents require 
Submittals until the Owner o r its designee has approved the respective Submittal. 1 

§ 3.1.11.4 The Work shall be in accordance with approved Submittals except that the Design-Builder shall not be 
relieved of its responsibility to perform the Work consistent with the requirements of the Design-Build Documents. 

The Work may deviate from the Design-Build Documents only if the Design-Builder has notified the Owner in 
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writing of a deviation from the Design-Build Documents at the time of the Submittal and a Modification is executed 
authorizing the identified deviation. The Design-Builder shall not be relieved of responsibility for errors or 
omissions in Submittals by the Owner’s approval of the Submittals. 


§ 3.1.11.5 All professional design services or certifications to be provided by the Design-Builder, including all 
drawings, calculations, specifications, certifications, shop drawings and other Submittals, shall contain the signature 
and seal of the licensed design professional preparing them. Submittals related to the Work 1 designed or certified by 
the licensed design professionals, if prepared by others, shall bear the licensed design professional’s written 
approval. The Owner and its consultants shall be entitled to rely upon the adequacy, accuracy and completeness of 
the services, certifications or approvals performed by such design professionals. 

j __ _ . f 

§ 3.1.12 Warranty. The Design-Builder warrants to the Owner that materials and equipment ftjmished under the 
Contract will be of good quality and new unless the Design-Build Documents require or permit otherwise. The 
Design-Builder further warrants that the Work will conform to the requirements of the Design-Build Documents and 
will be free from defects, except for those inherent in the quality of the Work or otherwise expressly permitted by 
the Design-Build Documents. Work, materials, or equipment not conforming to these requirements may be 
considered defective. The Design-Builder’s warranty excludes remedy for damage or defect caused by abuse, j 
alterations to the Work not executed by the Design-Builder, improper or insufficient maintenance, improper I 
operation, or normal wear and tear and normal usage. If required by the Owner, the Design|Builder shall furnish 
satisfactory evidence as to the kind and quality of materials and equipment. j j 1 

u 

§ 3.1.13 Royalties, Patents and Copyrights . 

§ 3.1.13.1 The Design-Builder shall pay all royalties and license fees. ! „ ,{ 


§ 3.1.13.2 The Design-Builder shall defend suits or claims for infringement of copyrights and patent rights and shall 
hold the Owner and its separate contractors and consultants harmless from loss on account thereof, but shall not.be 
responsible for such defense or loss when a particular design, process or product of a particular manufacturer or 
manufacturers is required by the Owner, or where the copyright violations are required in the Owner’s Criteria; ■ 
However, if the Design-Builder has reason to believe that the design, process or product required in the Owner; s s 
Criteria is an infringement of a copyright or a patent, the Design-Builder shall be responsible for such loss unless 
such information is promptly furnished to the Owner. If the Owner receives notice from a patent or copyright owner 
of an alleged violation of a patent or copyright, attributable to the Design-Builder, the Owner shall give prompt 1 
written notice to the Design-Builder. 

§ 3.1.14 Indemnification 

§ 3.1.14.1 To the fullest extent permitted by law, the Design-Builder shall indemnify and hold harmless the Owner, 
including the Owner’s agents and employees, from and against claims, damages, losses and expenses, including but 
not limited to attorneys’ fees, arising out of or resulting from performance of the Work, but only to the exterif caused 
by the negligent acts or omissions of the Design-Builder, Architect, a Consultant, a Contractor,/or anyone) directly or 
indirectly employed by them or anyone for whose acts they may be liable. Such obligation shall not be construed to 
negate, abridge, or reduce other rights or obligations of indemnity that would otherwise exist as to a party jor person 
described in this Section 3.1.14. 

I L.„j I.. 

§ 3.1.14.2 The indemnification obligation under this Section 3.1.14 shall not be limited by $ limitation on amount or 
type of damages, compensation, or benefits payable by or for Design-Builder, Architect, a Consultant, a Contractor, 
or anyone directly or indirectly employed by them, under workers’ compensation acts, disability benefit acts or other 
employee benefit acts. 


! 

1 


§ 3.1.15 Contingent Assignment of Agreements / 

§ 3.1.15.1 Each agreement for a portion of the Work is assigned by the Design-Builder to the Owner, provided that 
.1 assignment is effective only after termination of the Contract by the Owner for cause, pursuant to 
Sections 13.1.4 or 13.2.2, and only for those agreements that the Owner accepts by written 
notification to the Design-Builder and the Architect, Consultants, and Contractors whose agreements 
are accepted for assignment; and 

.2 assignment is subject to the prior rights of the surety, if any, obligated under bond relating to the ~ 
Contract. 1. • -.— . •. • ~~ 
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When the Owner accepts the assignment of an agreement, the Owner assumes the Design-Builder’s rights and 
obligations under the agreement. 

§ 3.1.15.2 Upon such assignment, if the Work has been suspended for more than 30 days, the compensation under 
the assigned agreement shall be equitably adjusted for increases in cost resulting from the suspension. 

J 1 

§ 3.1.15.3 Upon such assignment to the Owner under this Section 3.1.15, the Owner may further assign the 
agreement to a successor design-builder or other entity. If the Owner assigns the agreement to a successor 
design-builder or other entity, the Owner shall nevertheless remain legally responsible for ajll of the successor 
design-builder’s or other entity’s obligations under the agreement. 

§ 3.1.16 Design-Builder’s Insurance and Bonds. The Design-Builder shall purchase and maintain insurance and 
provide bonds as set forth in Exhibit B. 

ARTICLE 4 WORK PRIOR TO EXECUTION OF THE DESIGN-BUILD AMENDMENT 
§ 4.1 General i "> 

§ 4.1.1 Any information submitted by the Design-Builder, and any interim decisions made by the Owner, shall be 
for the purpose of facilitating the design process and shall not modify the Owner’s Criteria unless the Owiier and 
Design-Builder execute a Modification. i • 

I 
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I 


t2- —Site plan; 


t5-S« 


Jing systemSi-inek«img-but not limiti 


§ 4.3.2 The Owner shall I 


§ 4.4 Design-Builder’s Construction Proposal 

§ 4.4.1 U pon the Own e r’ s is s ua n c e of a w r itt e n -e ons e nt to proo ee d und e r S e ction 4.3.2, th e D e s ign B uil d e r s hall 
p repar e and s ubmit th e D e sign Build e r’s Proposal to th e Own e r. Th e D es ign Builder’ s -T he Design-Builder’s 
Constructi on Proposal shall include the following: 

. .1 A list of the Pr e l i m i nary D e si g n -documents and other information, including the Design-Buildeifs ! 
clarifications, assumptions and deviations from the-OwnerVGriteria, the Ow ners or iginal Des ign ! 
Requirem ents and the Design- Builder’s o riginal P roposal Develo pment Documents as proposed? in j 
the Owner’s procurem ent leadi ng to this Agreement, upon which the Design-Builder’s Proposals j 
based; -- 

.2 The proposed Contract Sum, including the compensation metho d an d, if bas e d - upo n-t h e Cost of th e 


.3 The proposed date the Design-Builder shall achieve Substantial Completion- C 
beneficial occu pancy, if a p pli cable and acce ptable to the Owner): 

.4 An enumeration of any qualifications and exclusions, if applicable; 

.5 A list of the Design-Builder’s key personnel, Contractors and suppliers; and I 


pletion for phased 


.6 The date on which the Design-Builder’s Const r uction Proposal expires. i 1 

j l 1 / 

I i • 

§ 4.4.2 Submission of the Design-Builder’s Construction Proposal shall constitute a representation by the j 
Design-Builder that it has visited the site and become familiar with local conditions under which the Work is to be 
completed. 


§ 4.4.3 If the Owner and Design-Builder agree on a proposal, the Owner and Design-Builder shall execute the 
Design-Build Amendment setting forth the terms of their agreement. 

ARTICLE 5 WORK FOLLOWING EXECUTION OF THE DESIGN-BUILD AMENDMENT 
§ 5.1 Construction Documents j j 

§ 5.1.1 Upon the execution of the Design-Build Amendment, the Design-Builder shall prepare Construction 
Documents. The Construction Documents shall establish the quality levels of materials andjsystems required. The 
Construction Documents shall be consistent with the Design-Build Documents. 


§ 5.1.2 The Design-Builder shall provide the Construction Documents to the Owner for the'Owner’s information. If ) 

the Owner discovers any deviations between the Construction Documents and the Design-Build Documents, the 
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Owner shall promptly notify the Design-Builder of such deviations in writing. The Construction Documents shall 
not modify the Design-Build Documents unless the Owner and Design-Builder execute a Modification. The failure 
of the Owner to discover any such deviations shall not relieve the Design-Builder of the obligation to perform the 
Work in accordance with the Design-Build Documents. 


§ 5.1.2.1 The Design-Builder shall submit thre e copies of all C o nstruction Do cum ents c 
Reg u latory Agencies as a port ion of t he permitt ing and a p proval proce ss for this work. 


1 and submitted to 


§ 5.2 Construction 

§ 5.2.1 Commencement. Except as permitted in Section 5.2.2, construction shall not commence prior to execution 
of the Design-Build Amendment. j . ■ -- 

j 

§ 5.2.2 If the Owner and Design-Builder agree in writing, construction may proceed prior to thy execution of the 
Design-Build Amendment. However, such authorization shall not waive the Owner’s right to reject the 
Design-Builder’s Proposal. 

§ 5.2.3 The Design-Builder shall supervise and direct the Work, using the Design-Builder’s besjt skill and attention. 
The Design-Builder shall be solely responsible for, and have control over, construction means, inethods, techniques, 
sequences and procedures, and for coordinating all portions of the Work under the Contract, unless the Desigrt-Build 
Documents give other specific instructions concerning these matters. \ j i 

I I M 

§ 5.2.4 The Design-Builder shall be responsible for inspection of portions of Work already performed to detefmine 
that such portions are in proper condition to receive subsequent Work. 

Maintenance of Record Drawings: The Contractor shall maintain at the worksite one 
(11 record copy o f th e Contract Doc ument s includin g ap proved cha n ges in good o r der and marked current ly to 
record changes and selections made during perform ance of the work . A copy of submittals accepted by the District 
shall also be maintained at the worksite. These items shall be available to th e Architect an d District when present: at 
the wo rksite. When req uire d bv the Contract Documents, the Contract or s hall provid e recor d drawin gs ion all 
increments of the work such as. by wav of illustration and n ot limitation, plumbing, electrical; mechanical, and all 
syste ms, s uch as fire and security systems, incorporated into t he work. T he Contracto r Sha ll furnish an el ectronic 
and paper copy of record drawings of "as-built" detail t o the Arch itect at final completion of all work, e xc ludihg 
punch list items as required bv th e Co ntract Docum ents. 

Professional Certifications: When professional certification of performance criteria for materials, systems, or 
equipment is required bv the Contract D ocuments, the District shall b e entitled to relv upon the accuracy and 
com pleteness of suc h cal culations and certifications. / _ \ 

l f \ \ / 

Contractor’s Quality Control Program: The Contractor shall instit ute and maintain through out the contract 
term a quality control p rogram, designed to ensure the work performed is in ac cordance with the Contract 
Documents, including any changes, at all ti mes and i n all respects. The program shall Unclude providing; daily 
supervision and con du cting frequent i ns pections bv the Worksite Supe rintendent(s). ! | 


1, Compliance with Employment Laws: Bv entering into a Contract Ameer, 
bv a ll applic able la ws. pertaining to on plovment including, bv wav of 
following: 

A. _Title VII of the C ivil Rig hts Act of 1964 . as may be amended. 

B. Age Discrimination in Employment Act of 1964, as may be am ended. 

C. Ti tle I of the Americans Disabilities Act of 1990. as may be amended. 

D. Equal Pav Act of 19 63. as may be amended. 

E. Fair Labor Sta n dards Act, as may be amended. 

F. South Carolina Wages Act Code 37-10-10 et seq. . as may be amended. 

G. South Carolina Worker’s Compensation Act Code 42-1-10 et s e 


'eement. the Contractor agrees to abide 
of illustration and not limitation, the 


fo e amended . 


The Contractor shall not discrimi nate ag ainst a ny employee or applicant for employment because of race, 
religion, color, sex, age, handicap, or nat iona l origin except when such condition is a bona fide 
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occupational qualification reaso nably necessary for normal op erations of the Co ntractor. The Contractor, in 
all solicitations or advertisements for employees, shall state t he Contractor is an "Equal Opport unity 
Employer." The Contractor agrees to post in conspicuou s places, vis ible to employees and applicants for 
employment, notices setting forth the provisions of this no ndi scrimination clause and shalMnclude the 
provision of this paragraph in every subcontract or purchase agreement of more than 
$ 10 , 000 , 


Employ ment Taxes and Benefits: The District shall not withhold fro m the contract 


nents any Federal or 


State income taxes, or any em ployment-related t axes normally w ithheld on the District’s em ployees. Further, the 
District shall not provide any employ ment related insu rances or other benefits such as Worker’s compensation for 
the benefit of any Contractor, subcontractor or supp lier em ployees, 

Proje ct K ey Staf f — P roject Manag er: The Contract or shall assign askilled, experienced, and dedicated Project 
Manager to the project an d identifie d in Exhibit A . The Project Manager shall s ecure the materials of proper 
quality and quantity to meet the Contract Documents and manage th e appropriate timing of all materials, 
sub-contra cted work, and Contractor provided labor to ensure the continual progress -of die wor k to meet the 
substantial completion date. The Contr actor shall not change the Pro j ect Manager identifiediin the Scope of Work. 
(ExhibitA) or the duties and status of the Project Manager du ring the course of th e proje ct Without approval of the 
District. 

- ! ? 

1 ! 1 

Project Key Staff — Worksite Superintendent^!: The Contractor shall employ atl least one flu full-time, 
competent W orksite Su perintendent and, if required by the Con tract Documents, art addi tional part-time or 
full-time, competent sec ondary Worksite Superintendent if expedi ent for th e size and scope of the project. Exhibit 
A id entifies the Worksite Superintend entfs l. No less than one (11 Worksite Superi nte ndent shall be in attendance 
at the worksite at all times during performance of anv work bv the Contractor’s own forces or subcontractors and 
durin g delivery of any materials. Th e Worksite Superintende n t shall not perfo rm the work of any trade or o t her 
duties; howe ver, the secondary Worksite Superintendent may perform part-time work of a trade or the duties of 
OSHA Compliance Off icer or fir eguard, if approved bv the District. Th e Co ntractor shall not c han ge anv Worksite 
Superintendent identi fied in the Scope o f Work (ExhibitA) or the duties or status of same during t he course iof the 
project without app roval of the District. Th e Wor ksite Superintendentfsj shall e nfor ce strict discipline aiid 
good ord er among the Contrac tor’s rep resentatives, agent s , employees, su bcontra ctors and sup pliers. I 

Worksite Communications: The Project Manager a nd Worksite Suoerintendent(s) are representatives of the 
Desig n Builder and commun i cations given to them, either orally or i n w riting, shall be as binding as if given to the 
Principal of the Desi gn B uilder. 

( r^\ \/[y 

§ 5.3 Labor and Materials 1 : 5 / 

§ 5.3.1 Unless otherwise provided in the Design-Build Documents, the Design-Builder shall provide and pay for 
labor, materials, equipment, tools, construction equipment and machinery, water, heat, utilities,' transportation^ and 
other facilities and services, necessary for proper execution and completion of the Work, whether temporary or, 
permanent, and whether or not incorporated or to be incorporated in the Work. ] 

§ 5.3.2 When a material or system is specified in the Design-Build Documents, the Design-Builder may make 
substitutions only in accordance with Article 6. 


§ 5.3.3 The Design-Builder shall enforce strict discipline and good order among the Design-Builder’s employees 
and other persons carrying out the Work. The Design-Builder shall not permit employment of unfit persons or 
persons not properly skilled in tasks assigned to them. | j 

§ 5.4 Taxes 

The Design-Builder shall pay sales, consumer, use and similar taxes, for the Work provided byjthe Design-Builder, 
that are legally enacted when the Design-Build Amendment is executed, whether or not yetjeffective or merely 
scheduled to go into effect. 


« i 


I ) 
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§ S.5 Permits, Fees, Notices and Compliance with Laws 

§ 5.5.1 Unless otherwise provided in the Design-Build Documents, the Design-Builder shall secure and pay for the 
| bui l ding p e rmit as w e ll - as - any-et h er -permits, fees, licenses, and inspections by government agencies, necessary for 
proper execution of the Work and Substantial Completion of the Project. 

§ 5.5.2 The Design-Builder shall comply with and give notices required by applicable laws, statutes, ordinances, 
codes, rules and regulations, and lawful orders of public authorities, applicable to performance lof the Work. 

I 1 

§ 5,5.3 Concealed or Unknown Conditions. If the Design-Builder encounters conditions at the site that are 
(1) subsurface or otherwise concealed physical conditions that differ materially from those indicated in the 
Design-Build Documents or (2) unknown physical conditions of an unusual nature that differ materially fr om those 
ordinarily found to exist and generally recognized as inherent in construction activities of the character provided for 
in the Design-Build Documents, the Design-Builder shall promptly provide notice to the Owner before conditions 
are disturbed and in no event later than 21 days after first observance of the conditions. Thb Owner shall promptly 
investigate such conditions and, if the Owner determines that they differ materially and cause an increase or 
decrease in the Design-Builder’s cost of, or time required for, performance of any part of the Work, shall 
recommend an equitable adjustment in the Contract Sum or Contract Time, or both. If the Owner determines that the 
conditions at the site are not materially different from those indicated in the Design-Build Documents and that no 
change in the terms of the Contract is justified, the Owner shall promptly notify the Design-Builder in writing, 
stating the reasons. If the Design-Builder disputes the Owner’s determination or recommendation, the * j 
Design-Builder may proceed as provided in Article 14. 

§ 5.5.4 If, in the course of the Work, the Design-Builder encounters human remains, or recbgnizesthe existence of 
burial markers, archaeological sites, or wetlands, not indicated in the Design-Build Documents, the Design-Builder 
shall immediately suspend any operations that would affect them and shall notify the Owner. Upon receipt of such 
notice, the Owner shall promptly take any action necessary to obtain governmental authorization required to resume 
the operations. The Design-Builder shall continue to suspend such operations until otherwise instructed by the 
Owner but shall continue with all other operations that do not affect those remains or features. Requests for j j 
adjustments in the Contract Sum and Contract Time arising from the existence of such remains or features may, be; 
made as provided in Article 14 . j ' j \ 


§ 5.6 Allowances 


§ 5.6.1 The Design-Builder shall include in the Contract Sum all allowances stated in the Design-Build Doouments. 
Documents fas referenced in Appendix Bl. Items covered bv allowances shall be supplied for such amounts, and by' 
such persons or entities as the Owner may direct, but the Design-Builder shall not be required to employ persons or 
entities to whom the Design-Builder has reasonable objection. 

/ \ 

Elementary School Allowances 


■ \ / , 

Description 

Amount 


\ v , 

Furniture 

$1,000,000 i 

j 


Hardware 

$ 250,000 (Materials onlvl 1 

I 

1 / 

HVAC Controls 

$ 500,000 

j 

i > 

Fire Alarm System 

$ 600.000 

j 

! 

i 

Playqrounds 

$ 350,000 (Eautoment and mulch onlvl 


5 

! 

s 

Speddl Inspections 

Commissionina 

5t> loUfUUU 
$_ 100,000 



Owner Contingency 

i 







Middle/Intermediate Schools (PER SCHOOL) 



Description 

Amount 


Is \ 

Furniture 

$1,500,000 (except Socastee Middle = $1,250,000) 


( ) \ 

Hardware 

$ 350.000 (Materials only) 



HVAC Controls 

$ 650.000 


1 1 

Fire Alarm System 

$ 750.000 


? -j 

Plavqround 

$ 150,000 (Intermediate school only) 


■ j 

Special Inspections 

$ 150.000 1 


' _I 

Commissionina 

$ 125,000 
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§ 5.6.2 Unless otherwise provided in the Design-Build Documents, 

.1 allowances shall cover the cost to the Design-Builder of materials and equipment delivered at the site 
and all required taxes, less applicable trade discounts; , ■ j 

.2 the Design-Builder’s costs for unloading and handling at the site, labor, installation costs, overhead, 
profit, and other expenses contemplated for stated allowance amounts, shall be included in the 
Contract Sum but not in the allowances; and ] 

.3 whenever costs are more than or less than allowances, the Contract Sum shall be adjusted accordingly 
by Change Order. The amount of the Change Order shall reflect (1) the difference between actual 
costs and the allowances under Section 5.6.2.1 and (2) changes in Design-Builder’s costs under 
Section 5.6.2.2. 1 j 


§ 5.6.3 The Owner shall make selections of materials and equipment with reasonable promptness for allowances 
requiring Owner selection. j j 

i l n 

§ 5.7 Key Personnel, Contractors and Suppliers , 

§ 5.7.1 The Design-Builder shall not employ personnel, or contract with Contractors or suppliers to whom the 
Owner has made reasonable and timely objection. The Design-Builder shall not be required to contract with anyone 
to whom the Design-Builder has made reasonable and timely objection. ) I 

3 f | i.. r . _ 

§ 5.7.2 If the Design-Builder ohang es- desires to change any of the personnel. Contractors or suppliers identified in 
the Design-Build Amendment, inclu ding but not li mite d to any cont ract or or design pr ofessional ident ified bv the 
Design-Builder in its R e quest for Qualifications res pon se, the D esign-B uilder shall notify the Owner and provide the 
name and qualifications of the propos ed new personnel, desi gn professi onal. Contractor or supplier. The Owner may 
reply within 14 days to the Design-Builder in writing, stating (1) whether the Owner has reasonable objection to the 
proposed new. personnel, design professional. Contractor or supplier or (2) that the Owner requires additional time to 
review. Failure of the Owner to reply within the 14-day period shall constitute notice of no reasonable objectioh. 

j \ \ 

§ 5.7.3 Except for those persons or entities already identified or required in the Design-Build Amendment, the: , 

Design-Builder, as soon as practicable after execution of the Design-Build Amendment, shall furnish in writing to' 
the Owner the names of persons or entities (including those who are to furnish materials or equipment fabricated to a 
special design) proposed for each principal portion of the Work. The Owner may reply within 14 days to the 
Design-Builder in writing stating (1) whether the Owner has reasonable objection to any such proposed person or 
entity or (2) that the Owner requires additional time for review. Failure of the Owner to reply within the.14-day 
period shall constitute notice of no reasonable objection. /' \ 

§ 5.7.3.1 If the Owner has reasonable objection to a person or entity proposed by the Design-Btiilder, the 
Design-Builder shall propose another to whom the Owner has no reasonable objection. I f th e r e j e ct e d p e r s on or 


t ension e d by - such change,- and an appropriate Cha n g e Or der shaH-feeJtssued 


§ 5.8 Documents and Submittals at the Site . - - 

The In addition to any Owner requirements to keep electro nic project da ta u p to date, the Design-Builder shall 
maintain at the site for the Owner one copy of the Design-Build Documents and a current set of the Construction 
Documents, in good order and marked currently to indicate field changes and selections made during construction, 
and one copy of approved Submittals. The Design-Builder shall deliver these items to the Owner in accordance with 
Section 9.10.2 as a record of the Work as constructed. , 


§ 5.9 Use of Site j j 

The Design-Builder shall confine operations at the site to areas permitted by applicable laws, statutes, ordinances, 
codes, rules and regulations, lawful orders of public authorities, and the Design-Build Documents, and shall not 
unreasonably encumber the site with materials or equipment. 
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§ 5.10 Cutting and Patching 

The Design-Builder shall not cut, patch or otherwise alter fully or partially completed construction by the Owner or 
a separate contractor except with written consent of the Owner and of such separate contractor; such consent shall 
not be unreasonably withheld. The Design-Builder shall not unreasonably withhold from the Owner or a separate 
contractor the Design-Builder’s consent to cutting or otherwise altering the Work. 

1 1 

§ 5.11 Cleaning Up j I 

§ 5.11.1 The Design-Builder shall keep the premises and surrounding area free from accumulation of waste 
materials or rubbish caused by operations under the Contract. At completion of the Work, the Design-Builder shall 
remove waste materials, rubbish, the Design-Builder’s tools, construction equipment, machinery and surplus 
materials from and about the Project. i 1 


§ 5.11.2 If the Design-Builder fails to clean up as provided in the Design-Build Documents^ 
and Owner shall be entitled to reimbursement from the Design-Builder. 


' 

the Owner may do so 


§ 5.12 Access to Work 

The Design-Builder shall provide the Owner and its separate contractors and consultants access to the Work in 
preparation and progress wherever located. The Design-Builder shall notify the Owner regarding Project safefy 
criteria and programs, which the Owner, and its contractors and consultants, shall comply with while at the site. 

j L i I 

§ 5.13 Construction by Owner or by Separate Contractors 

§ 5.13.1 Owner’s Right to Perform Construction and to Award Separate Contracts f , _ 

§ 5.13.1.1 The Owner reserves the right to perform construction or operations related to the Project with the 
Owner’s own forces; and to award separate contracts in connection with other portions of the Project, or other 
construction or operations on the site, under terms and conditions identical or substantially similar to this Contract, 
including those terms and conditions related to insurance and waiver of subrogation. The Owner shall notify the 
Design-Builder promptly after execution of any separate contract. If the Design-Builder claims tjfyat delay or j 
additional cost is involved because of such action by the Owner, the Design-Builder shall make a Claim as provided 
in Article 14. 

§ 5.13.1.2 When separate contracts are awarded for different portions of the Project or other construction or 1 

operations on the site, the term "Design-Builder" in the Design-Build Documents in each case shall mean the 
individual or entity that executes each separate agreement with the Owner. 


§ 5.13.1.3 The Owner shall provide for coordination of the activities of the Owner’s own forces, and of each 
separate contractor, with the Work of the Design-Builder, who shall cooperate with them. The besign-Builder shall 
participate with other separate contractors and the Owner in reviewing their construction schedules. The, \ /'' 
Design-Builder shall make any revisions to the construction schedule deemed necessary after ajoint review arid : 
mutual agreement. The construction schedules shall then constitute the schedules to be used by the Desigri-Buijder, 
separate contractors and the Owner until subsequently revised. 

1 j | j 

§ 5.13.1.4 Unless otherwise provided in the Design-Build Documents, when the Owner performs construction; or 
operations related to the Project with the Owner’s own forces or separate contractors, the Qjwner shall be deemed to 
be subject to the same obligations, and to have the same rights, that apply to the Design-Builder under the Contract. 

§ 5.14 Mutual Responsibility 

§ 5.14.1 The Design-Builder shall afford the Owner and separate contractors reasonable opportunity for introduction 
and storage of their materials and equipment and performance of their activities, and shall connect and coordinate 
the Design-Builder’s construction and operations with theirs as required by the Design-Build Documents. 

* / / 

§ 5.14.2 If part of the Design-Builder’s Work depends upon construction or operations by the Owner or a separate 
contractor, the Design-Builder shall, prior to proceeding with that portion of the. Work, prepare^ written report to 
the Owner, identifying apparent discrepancies or defects in the construction or operations by the Owner or separate 
contractor that would render it unsuitable for proper execution and results of the Design-Buildejr’s Work. Failure of 
the Design-Builder to report shall constitute an acknowledgment that the Owner’s or separate contractor’s 
completed or partially completed construction is fit and proper to receive the Design-Builder’s Work, except as to 
defects not then reasonably discoverable. 
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§ 5.14.3 The Design-Builder shall reimburse the Owner and other con tract or(s) for costs the Owner incur s that are 
p avabl e-te a separat e contractor and other contract or (s'), respectively, inc ur because of the Design-Builder’s delays, 
improperly timed activities or def e ctive con s truction. The Owner shall b e r e sponsible to the D es ign Build e Hibr - costs 
t h e- D es ign Builder inours bee a a se of - a s e parate contractor’s d el ays, improperly tim e d ac tiviti e s, damag e to th e 
W ork or defective construction. 


§ 5.14.4 The Design-Builder shall promptly remedy damage the Design-Builder wrongfully causes to completed or 
partially completed construction or to property of the Owner or separate contractors as provided in Section 10.2.5. 

I 

§ 5.14.5 The Owner and each separate contractor shall have the same responsibilities for cutting and patching the 
Work as the Design-Builder has with respect to the construction of the Owner or separate contractors in 
Section 5.10. 

1 ) 

§ 5.15 Owner’s Right to Clean Up 

If a dispute arises among the Design-Builder, separate contractors and the Owner as to the responsibility under their 
respective contracts for maintaining the premises and surrounding area free from waste materials and rubbishy the 
Owner may clean up and will allocate the cost among those responsible. 

ARTICLE 6 CHANGES IN THE WORK ) ] 

§ 6.1 General j j 

§ 6.1.1 Changes in the Work may be accomplished after execution of the Contract, and without’ invali dating the 
Contract, by Change Order or Change Directive, subject to the limitations stated in this Article 6 and elsewhereJn 
the Design-Build Documents. 


§ 6.1.2 A Change Order shall be based upon agreement between the Owner and Design-Builder. The Owner may 
issue a Change Directive without agreement by the Design-Builder. 

§ 6.1.3 Changes in the Work shall be performed under applicable provisions of the Design-Build Documents, and j 
the Design-Builder shall proceed promptly, unless otherwise provided in the Change Orderjor Change Directive, j 

§ 6.2 Change Orders ’ " - ’ 

A Change Order is a written instrument signed by the Owner and Design-Builder stating their agreement upon ajl of 
the following: 


.1 

.2 

.3 


The change in the Work; 

The amount of the adjustment, if any, in the Contract Sum or, if prior to execution of the. 
Design-Build Amendment, the adjustment in the Design-Builder’s compensation; and 
The extent of the adjustment, if any, in the Contract Time. / , ' ’ 


/ 


§ 6.3 Change Directives j ! 

§ 6.3.1 A Change Directive is a written order signed by the Owner directing a change in the Work prior to! f 
agreement on adjustment, if any, in the Contract Sum or, if prior to execution of the Design-Build Amendment, the 
adjustment in the Design-Builder’s compensation, or Contract Time. The Owner may by Change Directive, without 
invalidating the Contract, order changes in the Work within the general scope of the Contract consisting of j 

additions, deletions or other revisions, the Contract Sum or, if prior to execution of the Design-Build Amendment, - - - ■* 

the adjustment in the Design-Builder’s compensation, and Contract Time being adjusted accordingly. 

§ 6.3.2 A Change Directive shall be used in the absence of total agreement on the terms of a Change Order. 

§ 6.3.3 If the Change Directive provides for an adjustment to the Contract Sum or, if prior to execution of the \ 

Design-Build Amendment, an adjustment in the Design-Builder’s compensation, the adjustment shall be based on 
one of the following methods: 

.1 Mutual acceptance of a lump sum properly itemized and supported by sufficient substantiating data to J 
permit evaluation; 

.2 Unit prices stated in the Design-Build Documents or subsequently agreed upon; ... 

.3 Cost to be determined in a manner agreed upon by the parties and a mutually acceptable fixed or 
percentage fee; or 
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.4 As provided in Section 6.3.7. 


§ 6.3.4 If unit prices are stated in the Design-Build Documents or subsequently agreed upon, and if quantities 
originally contemplated are materially changed in a proposed Change Order or Change Directive so that application 
of such unit prices to quantities of Work proposed will cause substantial inequity to the Owner or Design-Builder, 
the applicable unit prices shall be equitably adjusted. r • ■> 

s 

( {j 

§ 6.3.5 Upon receipt of a Change Directive, the Design-Builder shall promptly proceed with the change in the Work 
involved and advise the Owner of the Design-Builder’s agreement or disagreement with the method, if any, 
provided in the Change Directive for determining the proposed adjustment in the Contract Sum or, if prior to 
execution of the Design-Build Amendment, the adjustment in the Design-Builder’s compensation, or Contract Time, 

i! 

§ 6.3.6 A Change Directive signed by the Design-Builder indicates the Design-Builder’s agreement therewith, 
including adjustment in Contract Sum or, if prior to execution of the Design-Build Amendment, the adjustment in 
the Design-Builder’s Compensation, and Contract Time or the method for determining them. Such agreement shall 

be effective immediately and shall be recorded as a Change Order. C~ i 

i 5 !' 'l 

§ 6.3.7 If the Design-Builder does not respond promptly or disagrees with the method for adjustment in tlje Contract 
Sum or, if prior to execution of the Design-Build Amendment, the method for adjustment in the Design-Builder’s 
compensation, the Owner shall determine the method and the adjustment on the basis of reasonable expenditures and 
savings of those performing the Work attributable to the change, including, in case of an increase, an amount‘for 

overhead and profit as set forth in the Agreement, or if no such amount is set forth in the Agreement, treasonable .." j 

amount. In such case, and also under Section 6.3.3.3, the Design-Builder shall keep and present, in such form as the - .J 

Owner may prescribe, an itemized accounting together with appropriate supporting data. Unless otherwise provided 
in the Design-Build Documents, costs for the purposes of this Section 6.3.7 shall be limited to the following: 

.1 Additional costs of professional services; 

.2 Costs of labor, including social security, unemployment insurance, fringe benefits required by 
agreement or custom, and workers’ compensation insurance; t 

.3 Costs of materials, supplies and equipment, including cost of transportation, whether incorporated or 
consumed; ■ j 

.4 Rental costs of machinery and equipment, exclusive of hand tools, whether rented from the i 

Design-Builder or others; ' L. 

.5 Costs of premiums for all bonds and insurance, permit fees, and sales, use or similar taxes related to 
the Work; provided that costs of premiums, permits, and taxes that are b ased on marginal addition s 
to an existing sum or quantity may all be reasonably estimated su bject to c orrection at the time of \j 

Final Payment or other agreed time when the actual costs of the marginal additions can be determined 
or mutually agre ed upon; and 

.6 Additional costs of supervision and field office personnel directly attributable to the change. '< 

I ( \ V* . - 

Allowable Overhead and Profit Charges: Additional overhead and profit attributable 'to the change jin contract 
pricing shall not exceed the following: j j 

A, For work performed bv the Contractor’s own forces, a maximu m of te n percent 110%') of the allowable direct 

costs or the unit pricing negotiated at the time of award . j | 

B, For work performe d bv a subcontractor’s own forces, a maximum of t en perc ent (10%) of the allowable direct 

costs. *--------.t 

C, _ For work performed bv a subco ntractor, ove rhead and profit of a maximum of five percent (5%) is 

allowable bv the Contractor for admin i stration of the sub-contract. 


Retainae e: The District requires a retainage of thr ee and one-half percent (3.5%1 of the total contract price, as may 
be amended bv any approved Ch an ge Order, to be withheld from the Contractor’s payme n ts thro ughout the term of \ 
the Contract Agreem ent and payab le at the time of final payment after a) full co mpletion of all work to be performed 
and all requireme nts established }n the Contra ct Aereement and acceptance bv the District, hi submittal of all 
closeout documents,_and c) submittal of an affidavit of payment of debts/c laims, if requested b^ the District, for 
every subcontractor wh o performed wo rk on the proj ec t evide n cing they have recei ved final pay ment of undisputed 
work and retainage withheld. As a condition of the con tr act, no more than three and one-half pefcenf(3.5%TshaIl 
be retained from the progress payments of any sub contract or bv the Contractor until final completion of that portion ■ ■■ 
of the work. Pro mpt payment of ret ainage to all subcontractors at final com pletion of their acceptable work 


\ 

\ 

I 

i 

i 
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regardless of timing during the contract is mandatory. T he Contractor shall, at final completio n, ensure no 
amount of the Co ntrac t or’s retained funds is allocable to the completed and accepted work of an y 
subcontractor nor to materials or equipment purchased from any supplier unless such amounts are in dispute 
and the Contractor has not requested payment for such disputed amounts to date. Such amounts in dispute 
shall be ide ntified on th e Contractor’s affidavit of payment of d ebts/claims submitted with fin al d ocum ents. 

§ 6.3.8 The amount of credit to be allowed by the Design-Builder to the Owner for a deletion or change that results 
in a net decrease in the Contract Sum or, if prior to execution of the Design-Build Amendnjent,j in the 
Design-Builder’s compensation, shall be actual net cost. When both additions and credits covering related Work or 
substitutions are involved in a change, the allowance for overhead and profit shall be figured or) the basis of net 
increase, if any, with respect to that change. 

| y "* . . ' 

§ 6.3.9 Pending final determination of the total cost of a Change Directive to the Owner, the Design-Builder may 
request payment for Work completed under the Change Directive in Applications for Paymbnt.jThe Owner will 
make an interim determination for purposes of certification for payment for those costs deemed to be reasonably 
justified. The Owner’s interim determination of cost shall adjust the Contract Sum or, if prfdr to execution of the 
Design-Build Amendment, the Design-Builder’s compensation, on the same basis as a Change Order, subject to the 

right of Design-Builder to disagree and assert a Claim in accordance with Article 14. | 

i j SI 

§ 6.3.10 When the Owner and Design-Builder agree with a determination concerning the adjustments in tijie Contract 
Sum or, if prior to execution of the Design-Build Amendment, the adjustment in the Design-Builder's compensation 
and Contract Time, or otherwise reach agreement upon the adjustments, such agreement shall be effective j 
immediately and the Owner and Design-Builder shall execute a Change Order. Change Orders may be issued'for all 
or any part of a Change Directive. 

ARTICLE 7 OWNER’S RESPONSIBILITIES 
§ 7.1 General 

§ 7.1.1 The Owner shall designate in writing a representative who shall have express authority to bind the Owner 
with respect to all Project matters requiring the Owner’s approval or authorization. 

j ../ ' j I 

§ 7.1.2 The Owner shall render decisions in a timely manner and in accordance with the Design-Builder’s schedule 
agreed to by the Owner. The Owner shall furnish to the Design-Builder, within 15 days after receipt of a written j 
request, information necessary and relevant for the Design-Builder to e valuat e , - gi ve notie e of or e nforce m e ohanio’s 


commencement and take other action to protect the integrity and i 


; notices of project 


§ 7.2 Information and Services Required of the Owner 

§ 7.2.1 The Owner shall furnish information or services required of the Owner by the Design-Build Documents with 
reasonable promptness. j / \ V 

.M j , 

§ 7.2.2 The Owner shall provide, to the extent under the Owner’s control and if not required by the Design-Build 
Documents to be provided by the Design-Builder, the results and reports of prior tests, inspections or investigations 
conducted for the Project involving structural or mechanical systems; chemical, air and water pollution; hazardous 
materials; or environmental and subsurface conditions and information regarding the presence of pollutants at the 
Project site. Upon receipt of a written request from the Design-Builder, the Owner shall alsb provide surveys 
describing physical characteristics, legal limitations and utility locations for the site of the Project, and a legal 
description of the site under the Owner’s control. - 

§ 7.2.3 The Owner shall promptly obtain e as e m e nt s , zoning varianc e s, ea se ments and legal authorizations or 
entitlements regarding site utilization where essential to the execution of the Project. / 

j [ 

§ 7.2.4 The Owner shall cooperate with the Design-Builder in securing bu i ldin g -land development, zoning, and 
other permits, licenses and inspections. 


§ 7.2.5 The services, information, surveys and reports required to be provided by the Owner under this Agreement, 
shall be furnished at the Owner’s expense, and except as otherwise specifically provided in this Agreement or 
elsewhere in the Design-Build Documents or to the extent the Owner advises the Design-Builder to the contrary in 
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writing, the Design-Builder shall be entitled to rely upon the accuracy and completeness thereof, hi no event shall 
the Design-Builder be relieved of its responsibility to exercise proper precautions relating to the safe performance of 
the Work. 

§ 7.2.6 If the Owner observes or otherwise becomes aware of a fault or defect in the Work or non-conformity with 
the Design-Build Documents, the Owner shall give prompt written notice thereof to the Desigm-Builder. 

I | 

§ 7.2.7 Prior to the execution of the Design-Build Amendment, the Design-Builder may request in writing that the 
Owner provide reasonable evidence that the Owner has made financial arrangements to fulfill the Owner’s 
obligations under the Design-Build Documents and the Design-Builder’s Proposal. Th e r e after, th e D e sign Builder 
may only requ e st such evidenc e if (1) th e Own e r fail s- to mak e payments to th e D e sign Build e r as th e D e sign ' Build 
Docum e nt s require; (2) a chang e in the Work materially changes the Contraot Sum; or (3) th e Design-Build e r 
identifies - m writing e - r e asonable concern regarding the Owner’s ability to make payment whenj d ue. Th e Own e r 
shall furnish s uoh e vid e nc e- a s a oondition pr e c e d e nt to comm e ncem e nt or continuation of the Work or - th e portion -o f 
the Work affect e d by a mat e rial - chang e . After the Own e r furnish e s th e e vid e nce, th e O wn e r -sh a l l not materially vary 
such finanoinl arrang e m e nts - without -prie r notice to th e D es ign Build e r. j j 

§ 7.2.8 Except as otherwise provided in the Design-Build Documents or when direct communications have been 
specially authorized, the Owner shall communicate through the Design-Builder with persons of entities employed or 

retained by the Design-Builder. 5 | i 

j j it 

I i | j 

§ 7.2.9 Unless required by the Design-Build Documents to be provided by the Design-Builder, the Owner shall, 
upon request from the Design-Builder, furnish the services of geotechnical engineers or other consultants for 
investigation of subsurface, air and water conditions when such services are reasonably necessary to properly carry 
out the design services furnished by the Design-Builder. In such event, the Design-Builder shall specify the services 
required. Such services may include, but are not limited to, test borings, test pits, determinations of soil bearing 
values, percolation tests, evaluations of hazardous materials, ground corrosion and resistivity tests, and necessary .. - 
operations for anticipating subsoil conditions. The services of geotechnical engineer(s) or other consultants shall 
include preparation and submission of all appropriate reports and professional recommendations. | 

§ 7.2.10 The Owner shall purchase and maintain insurance as set forth in Exhibit B. 

i 

§ 7.3 Submittals 

§ 7.3.1 The Owner shall review and approve or take other appropriate action on Submittals. Review of Submittals is 
not conducted for the purpose of determining the accuracy and completeness of other details, such as dimensions 
and quantities; or for substantiating instructions for installation or performance of equipment or systems; or for 
determining that the Submittals are in conformance with the Design-Build Documents, all of which remain the 
responsibility of the Design-Builder as required by the Design-Build Documents. The Owner’s action will be taken 
in accordance with the submittal schedule approved by the Owner or, in the absence of an approved submittal' y 
schedule, with reasonable promptness while allowing sufficient time in the Owner’s judgment jo permit adequate 
review. The Owner’s review of Submittals shall not relieve the Design-Builder of the obligations under > j 
Sections 3.1.11, 3.1.12, and 5.2.3. The Owner’s review shall not constitute approval of safejty precautions;or, unless 
otherwise specifically stated by the Owner, of any construction means, methods, techniques, sequences or] 
procedures. The Owner’s approval of a specific item shall not indicate approval of an assembly of which the item is 
a component. .*——. 

§ 7.3.2 Upon review of the Submittals required by the Design-Build Documents, the Owner or its designee shall 
notify the Design-Builder of any non-conformance with the Design-Build Documents the Owner discovers. 

§ 7.4 Visits to the site by the Owner shall not be construed to create an obligation on the part of the Owner to make \ 

on-site inspections to check the quality or quantity of the Work. The Owner shall neither haVe control over or charge 
of, nor be responsible for, the construction means, methods, techniques, sequences or procedures, or for the safety 
precautions and programs in connection with the Work, because these are solely the Design-Builder’s rights and 
responsibilities under the Design-Build Documents. j 

§ 7.5 The Owner shall not be responsible for the Design-Builder’s failure to perform the Work in accordance with 
the requirements of the Design-Build Documents. The Owner shall not have control over or charge of, and will not 
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be responsible for acts or omissions of the Design-Builder, Architect, Consultants, Contractors, or their agents or 
employees, or any other persons or entities performing portions of the Work for the Design-Builder. 


§ 7,6 The Owner has the authority to reject Work that does not conform to the Design-Build Documents. The Owner 
shall have authority to require inspection or testing of the Work in accordance with Section 15.5.2, whether or not 
such Work is fabricated, installed or completed. However, neither this authority of the Owner nor a decision made in 
good faith either to exercise or not to exercise such authority shall give rise to a duty or responsibility of the Owner 
to the Design-Builder, the Architect, Consultants, Contractors, material and equipment suppliers, their agents or 
employees, or other persons or entities performing portions of the Work. 1 | 

| 

§ 7.7 The Owner shall determine the date or dates of Substantial Completion in accordance 1 with Section 9.8 and the 
date of final completion in accordance with Section 9.10. , 

i ; 

§ 7.8 Owner’s Right to Stop Work 

If the Design-Builder fails to correct Work which is not in accordance with the requirements of the Design-Build 
Documents as required by Section 11.2 or persistently fails to carry out Work in accordance wi|h the Design-Build 
Documents, the Owner may issue a written order to the Design-Builder to stop the Work, or any portion thereof, 
until the cause for such order has been eliminated; however, the right of the Owner to stop jhe Work shall not; give 
rise to a duty on the part of the Owner to exercise this right for the benefit of the Design-Builder or any other person 
or entity, except to the extent required by Section 5.13.1.3. j ) 


§ 7.9 Owner’s Right to Carry Out the Work 

If the Design-Builder defaults or neglects to carry out the Work in accordance with the Design-Build Documents 
and fails within a ten-day period after receipt of written notice from the Owner to commence and continue 
correction of such default or neglect with diligence and promptness, the Owner may, without prejudice to other 
remedies the Owner may have, correct such deficiencies. In such case, an appropriate Change Order shall be issued 
deducting from payments then or thereafter due the Design-Builder the reasonable cost of correcting such 
deficiencies. If payments then or thereafter due the Design-Builder are not sufficient to cover such amounts, the J 
Design-Builder shall pay the difference to the Owner. F or Wo rk on the critical path to beneficial occupancy of the 
Project for defined component thereof) the ten-dav period referenced herein is reduced to five 151 days during the j 
60 days prior to substantial completion as sho w n on the la st s chedule prop erly submitted under S 3.1.9. j 

ARTICLE 8 TIME 
§ 8.1 Progress and Completion 

§ 8.1.1 Time limits stated in the Design-Build Documents are of the essence of the Contract. By executing the 
Design-Build Amendment the Design-Builder confirms that the Contract Time is a reasonable period for performing 
the Work. 

§ 8.1.2 The Design-Builder shall not, except by agreement of the Owner in writing, commence the Work prior to the 
effective date of insurance, other than property insurance, required by this Contract. The Contract Time shalFnot be’ 
adjusted as a result of the Design-Builder’s failure to obtain insurance required under this c|onfract. 

1 L I ( 

§ 8.1.3 The Design-Builder shall proceed expeditiously with adequate forces and shall achieve Substantiai 
Completion within the Contract Time, j , 


8 8.1.4 


The Owner and the C ontrac tor agre e that time is of the es sence and that the Owner will suffer'significant damage, \ 

hardship, and loss if the Work is not substantially completed within th e Contract Time. A rion-exhaustive list of the 
types of damages the Owner will incur as a result of breach of contr ac t bv failu re to achieve substantial completion 
are: u se of rel ocatable cl assrooms: use of alternate sites for the educational program; disruption of class locations; 
disruption of athletic program: dis ruption of public service activities planned for the project: l oss of rental of the j j 

proj ect: se curity risks due to comingling of project workers with add it ional p erson s on and heaf t he site: additiona l 
s afety risks of eq ui pment vehicles, and unfinished work on th e campus _during the academic term; general 
disruption of the teaching and learning process due to project activities during the aca demic termu novine 
equipment dur ing the academ i c term when studen ts a nd frill st aff are present: h arm to th e Owne r’s reputation and 
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established goodwill among the community, pare nts, students, and staff due to late delivery of th e project: loss of 
student morale and academic performance due to the ongoing Work during the academic term: harm to the Owner’s 
public relations; disruption and inefficiency of the manag ement of al l the Owner’s fa ci lities and other current 
construction projects, 

§ 8.2 Delays and Extensions of Time I j 

§ 8.2.1 If the Design-Builder is delayed at any time in the commencement or progress of the Wbrk by an act or 
neglect of the Owner or of a consultant or separate contractor employed by the Owner; or by changes ordered in the 
Work by the Owner; or by labor disputes, fire, unusual delay in deliveries, unavoidable casualties or other causes 
beyond the Design-Builder’s control; or by delay authorized by the Owner pending mediation and binding dispute 
resolution or by other causes that the Owner determines may justify delay, then the Contract Time shall be extended 
by Change Order for such reasonable time as the Owner may determine. 

1 

§ 8.2.2 Claims relating to time shall be made in accordance with applicable provisions of Ajrtic(e 14. 


§ 8.2.3 This S e ct i on 8 .2 does not pr e olud e r e covery of damages f o r del ay by e ith e r party under oth e r provi s ions of 
t h e D es ign Bui l d Docum e nts. | t j 

j I ! l 

5 8,2.3 Weather D elays: Wh en adverse weather c onditions are the basis for a request f or add itional time, such 
request shall be documented by data substantiating the weather c onditions a) were abnormal for a period of time 
which could not have been reasonably anticipated: b~> had an adve rse effect on the work scheduled, a nd alternate 
work unaff ected by the weather cou ld not h ave been done; a nd cl had a n adverse effect on t he construction s chedule 
such that the lo ss of work time will advers ely impact the established completion d at e. The ! Contractor must make 
every effort to m itigate the pote ntial e ffect of th e weather on the construction schedule including, bu t not limited to . 
rescheduling of subcontracto r s, pumping w ater from work areas, resche d uling wor k ho urs to alternate work days 
within the w ork w eek, or othe r such a ctions. Such time extensio n request shall be in writing and submitted to the 
District f or a pproval within ten (101 days from the end of the event c ausing the impact on the construction schedule . 

An extensio n of time not requested within the appro priate time period shal l not be consi dered. Th e approved j j 
extension of time shall be incorporated in the next Chanee Order. i 

I r I i 

S 8.2.4 Anticipated Weather Delays: A total of five (51 days per calendar month (non-ciimulativel shall be I 1 
anticipated b v the Contractor as "adverse weather. " and such t ime shall not be con sidered iustific ati on for an 
extension of time. Su ch anticipated adverse weath er days are es tabl ished on ly fo r normal ly schedul ed work days, 
excludi ng Saturdays . Sunda ys and maj or holidays, unless such adverse weather conditions on those days are severe 
enough to impact the scheduled work on the following work day. If adverse weather days be y ond the five (5 1 days j 

anticipated are substantiated and the Cont ractor could not mitigate the impact of the additional adver se weather j 

da ys, aii extensio n o f time may be allowed only to the extent of the actu al im pact on the last a pproved c onstr uction 
sc hedu l e and onl y to the extent o f o ne (11 full day of extended time for e ach full working day of a dverse weather 
conditions which prevented a forty-hour work w ee k within a seven (71 day calendar week, j Afeauest fob adverse 
weather extension shall not b e allowed after t he date establish ed for su b stantial completion', j I 


: ' i 

- ..... v~~*. ... ... -J 

ARTICLE 9 PAYMENT APPLICATIONS AND PROJECT COMPLETION 

§ 9.1 Contract Sum - - -— 

The Contract Sum is stated in the Design-Build Amendment. '• , 

/ /■'' . \ 

§ 9.2 Schedule of Values j / \ 

Where the Contract Sum is based on a stipulated sum or Guaranteed Maximum Price, the I|esign-Builder, prior to 
the first Application for Payment after execution of the Design-Build Amendment shall suhmitito the Owner a 
schedule of values allocating the entire Contract Sum to the various portions of the Work and prepared in such form 
and supported by such data to substantiate its accuracy as the Owner may require. This schedule, unless objected to 
by the Owner, shall be used as a basis for reviewing the Design-Builder’s Applications for Payment. 
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§ 9.3 Applications for Payment 

§ 9.3.1 At least ten days before the date established for each progress payment, the Design-Builder shall submit to 
the Owner an itemized Application for Payment for completed portions of the Work. The application shall be 
notarized, if required, and supported by data substantiating the Design-Builder’s right to payment as the Owner may 
require, such as copies of requisitions from the Architect, Consultants, Contractors, and material suppliers, and shall 
reflect retainage if provided for in the Design-Build Documents. ; j 

§ 9.3.1.1 As provided in Section 6.3.9, Applications for Payment may include requests for payment on account of 
changes in the Work that have been properly authorized by Change Directives, or by interim determinations of the 
Owner, but not yet included in Change Orders. j 

§ 9.3.1.2 Applications for Payment shall not include requests for payment for portions of the Work for which the 
Design-Builder does not intend to pay the Architect, Consultant, Contractor, material supplier, br other persons or 
entities providing services or work for the Design-Builder, unless such Work has been performed by others whom 
the Design-Builder intends to pay. 

§ 9.3.2 Unless otherwise provided in the Design-Build Documents, payments shall be madi forj services provided as 
well as materials and equipment delivered and suitably stored at the site for subsequent incorporation in the \york. If 
approved in advance by the Owner, payment may similarly be made for materials and equipment suitably stored off 
the site at a location agreed upon in writing. Payment for materials and equipment stored ori or toff the site shall be 
conditioned upon compliance by the Design-Builder with procedures satisfactory to the Owner to establish thfe 
Owner’s title to such materials and equipment or otherwise protect the Owner’s interest, anil shall include the costs 
of applicable insurance, storage and transportation to the site for such materials and equipment stored off the site,. j 

§ 9.3.3 The Design-Builder warrants that title to all Work, other than Instruments of Service, covered by an 
Application for Payment will pass to the Owner no later than the time of payment. The Design-Builder further 
warrants that, upon submittal of an Application for Payment, all Work for which Certificates for Payment have been 
previously issued and payments received from the Owner shall, to the best of the Design-Builder’s knowledge,; j 
information and belief, be free and clear of liens, claims, security interests or encumbrance? in favor of the j j 
Design-Builder, Architect, Consultants, Contractors, material suppliers, or other persons of entities entitled to make 
a claim by reason of having provided labor, materials and equipment relating to the Work. 

§ 9.4 Certificates for Payment . 

The Owner shall, within seven-twe nty-one days after receipt of the Design-Builder’s Application for Payment, issue 

to the Design-Builder a Certificate for Payment indicating the amount the Owner determines is properly due, and 

notify the Design-Builder in writing of the Owner’s reasons for withholding certification in whole or-in part as 

provided in Section 9.5.1. / \ 1 

j / \ \ / 

§ 9.5 Decisions to Withhold Certification f 

§ 9.5.1 The Owner may withhold a Certificate for Payment in whole or in part to the extent reasonably necessary to 
protect the Owner due to the Owner’s determination that the Work has not progressed to the pcjint indicated it| the 
Design-Builder’s Application for Payment, or the quality of the Work is not in accordance yvitH the Design-Build 
Documents. If the Owner is unable to certify payment in the amount of the Application, the. Owner will notify the 
Design-Builder as provided in Section 9.4. If the Design-Builder and Owner cannot agree on a revised amount, the 
Owner will promptly issue a Certificate for Payment for the amount that the Owner deems to be due and owing. The 
Owner may also withhold a Certificate for Payment or, because of subsequently discovered evidence, may nullify 
the whole or a part of a Certificate for Payment previously issued to such extent as may be necessary to protect the 
Owner from loss for which the Design-Builder is responsible because of 

.1 defective Work, including design and construction, not remedied; 

.2 third party claims filed or reasonable evidence indicating probable filing of such claims unless 
security acceptable to the Owner is provided by the Design-Builder; | 

.3 failure of the Design-Builder to make payments properly to the Architect, Consultants, Contractors or 
others, for services, labor, materials or equipment; 

.4 reasonable evidence that the Work cannot be completed for the unpaid balance of the Contract Sum; 

.5 damage to the Owner or a separate contractor; i 

v 1 
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.6 reasonable evidence that the Work will not be completed within the Contract Time, and that the 

unpaid balance would not be adequate to cover actual or liquidated damages for the anticipated delay; 
or 

.7 repeated or substantial failure to carry out the Work in accordance with the Design-Build Documents. 

§ 9.5.2 When the above reasons for withholding certification are removed, certification will bemade for amounts 
previously withheld. 

, ; | 

§ 9.5.3 If the Owner withholds certification for payment under Section 9.5.1.3, the Owner may, at its sole option, 
issue joint checks to the Design-Builder and to the Architect or any Consultants, Contractor, material or equipment 
suppliers, or other persons or entities providing services or work for the Design-Builder to whom the-Design-Builder 
failed to make payment for Work properly performed or material or equipment suitably delivered. 

I I 

§ 9.6 Progress Payments 

§ 9.6.1 After the Owner has issued a Certificate for Payment, the Owner shall make payment in the manner and 
within the time provided in the Design-Build Documents. 

I r i 

§ 9.6.2 The Design-Builder shall pay each Architect, Consultant, Contractor, and other person 6r entity providing 
services or work for the Design-Builder no later than the time period required by applicable law, but in no event 
more than seven days after receipt of payment from the Owner the amount to which the Architect, Consultant, 
Contractor, and other person or entity providing services or work for the Design-Builder is ^entitled, reflecting 
percentages actually retained from payments to the Design-Builder on account of the portion of the Work performed 
by the Architect, Consultant, Contractor, or other person or entity. The Design-Builder shall, by appropriate 
agreement with each Architect, Consultant, Contractor, and other person or entity providing services or work for the 
Design-Builder, require each Architect, Consultant, Contractor, and other person or entity providing services or 
work for the Design-Builder to make payments to subconsultants and subcontractors in a similar manner. 


§ 9.6.3 The Owner will, on request and if practicable, furnish to the Architect, a Consultant, Contractor, or oth?r j 
person or entity providing services or work for the Design-Builder, information regarding percentages of completipn 
or amounts applied for by the Design-Builder and action taken thereon by the Owner on account of portions ofjthej 
Work done by such Architect, Consultant, Contractor or other person or entity providing services or work for the j 
Design-Builder. 


§ 9.6.4 The Owner has the right to request written evidence from the Design-Builder that the Design-Builder has 
properly paid the Architect, Consultants, Contractors, or other person or entity providing services or work for the 
Design-Builder, amounts paid by the Owner to the Design-Builder for the Work. If th e D e sign - Build e rfaik) to 
fu rn ish s u c h e vid ence within sev e n daya, th e Owner shall have the right to contact the Architect, Consultants, and 
Contractors to ascertain whether they have been properly paid. The Owner shall have no obligation to pay onto see 
to the payment of money to a Consultant or Contractor, e xc e pt a s may oth e rwis e b e r e quir e d by - k wContractof. 

I I j / 

§ 9.6.5 Design-Builder payments to material and equipment suppliers shall be treated in a manner similar to that 
provided in Sections 9.6.2, 9.6.3 and 9.6.4. 


§ 9.6.6 A Certificate for Payment, a progress payment, or partial or entire use or occupancy of the Project by the 
Owner shall not constitute acceptance of Work not in accordance with the Design-Build Documents. ——.. 


j 

i 



AIA Document A141™ - 2014. Copyright © 2004 and 2014 by The American Institute of Architects. All rights reserved. WARNING: This AIA® Document Is 
protected by U.S. Copyright Law and International Treaties. Unauthorized reproduction or distribution of this AIA® Document, or any portion of it, 25 

may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the low. This draft was produced by AIA 
software at 11:38:54 on 07/14/2015 under Order No.0239586208 1 which expires on 07/14/2016, and is not for resale. 

User Notes: ~ (1362310746) 


PAPR - 004245 



§ 9.7 Failure of Payment 

If the Owner does not issue a Certificate for Payment, through no fault of the Design-Builder, within the time 
required by the Design-Build Documents, then the Design-Builder may, upon seven additional days’ written notice 
to the Owner, stop the Work until payment of the amount owing has been received. The Contract Time shall be 
extended appropriately and the Contract Sum shall be increased by the amount of the Design-Builder’s reasonable 
costs of shut-down, delay and start-up, plus interest as provided for in the Design-Build Documents. 

§ 9.8 Substantial Completion 

§ 9. 8.1 Substantial Completion is the stage in the progress of the Work when the Work or designated portion thereof 
is sufficiently complete in accordance with the Design-Build Documents so that the Owner can occupy or utilize the 
Work for its intended use. The date of Substantial Completion is the date certified by the Owner in accordance with 
this Section 9.8. i f 


§ 9.8.2 When the Design-Builder considers that the Work, or a portion thereof which the Owner agrees to accept 
separately, is substantially complete, the Design-Builder shall prepare and submit to the Owner an occupancy permit 
issued by the South Car olina Offic e of School Facilities and a comprehensive list of items to be completed or 
corrected prior to final payment. Failure to include an item on such list does not alter the responsibility ofithej 
Design-Builder to complete all Work in accordance with the Design-Build Documents. | 


§ 9.8.3 Upon receipt of the Design-Builder’s list, the Owner shall make an inspection to determine whethbr thje 
Work or designated portion thereof is substantially complete. If the Owner’s inspection discloses any item, whether 
or not included on the Design-Builder’s list, which is not sufficiently complete in accordance With the Design-Build 
Documents so that the Owner can occupy or utilize the Work or designated portion thereof for its intended use, the 
Design-Builder shall, before issuance of the Certificate of Substantial Completion, complete or correct such item 
upon notification by the Owner. In such case, the Design-Builder shall then submit a request for another inspection 
by the Owner to determine Substantial Completion. 


§ 9.8.4 Prior to issuance of the Certificate of Substantial Completion under Section 9.8.5, the Owner and 
Design-Builder shall discuss and then determine the parties’ obligations to obtain and maintain property insurance 
following issuance of the Certificate of Substantial Completion. 


§ 9.8.5 When the Work or designated portion thereof is substantially complete, the Design-Builder Will prepare foil 
the Owner’s signature a n occupancy perm it issued by t h e South Carolina Office of School Facilit ies and a 
Certificate of Substantial Completion that shall, upon the Owner’s signature, establish the date of Substantial 
Completion; establish responsibilities of the Owner and Design-Builder for security, maintenance, heat, utilities, 
damage to the Work and insurance; and fix the time within which the Design-Builder shall finish all items on the list 
accompanying the Certificate. Warranties required by the Design-Build Documents shall commence on the.date of 
Substantial Completion of the Work or designated portion thereof unless otherwise provided in the Certificate of 
Substantial Completion. j j \ 1 

§ 9.8.6 The Certificate of Substantial Completion shall be submitted by the Design-Builderjto the Owner for written 
acceptance of responsibilities assigned to it in the Certificate. Upon the Owner’s acceptance, and consent of surety, 
if any, the Owner shall make payment of retainage applying to the Work or designated portion thereof. Payment 
shall be adjusted for Work that is incomplete or not in accordance with the requirements ofthe Design-Build 
Documents. L ”~"' 


§ 9.9 Partial Occupancy or Use 

§ 9.9.1 The Owner may occupy or use any completed or partially completed portion ofthe Work at any stage when 
such portion is designated by separate agreement with the Design-Builder, provided such occupancy or use is 
consented to, by endorsement or otherwise, by the insurer providing property insurance and authorized by public 
authorities having jurisdiction over the Project. Such partial occupancy or use may commence Whether or not the 
portion is substantially complete, provided the Owner and Design-Builder have accepted id writing the 
responsibilities assigned to each of them for payments, retainage, if any, security, maintenance^ heat, utilities, 
damage to the Work and insurance, and have agreed in writing concerning the period for correction of the Work and 
commencement of warranties required by the Design-Build Documents. When the Design-Builder considers a 
portion substantially complete, the Design-Builder shall prepare and submit a list to the Owner as provided under 
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Section 9.8.2. Consent of the Design-Builder to partial occupancy or use shall not be unreasonably withheld. The 
stage of the progress of the Work shall be determined by written agreement between the Owner and Design-Builder. 

§ 9.9.2 Immediately prior to such partial occupancy or use, the Owner and Design-Builder shall jointly inspect the 
area to be occupied or portion of the Work to be used in order to determine and record the condition of the Work. 

§ 9.9.3 Unless otherwise agreed upon, partial occupancy or use of a portion or portions of the Work shall not 
constitute acceptance of Work not complying with the requirements of the Design-Build Documents. 

| I 

§ 9.10 Final Completion and Final Payment 

§ 9.10.1 Upon receipt of the Design-Builder’s written notice that the Work is ready for fina) inspection and 
acceptance and upon receipt of a final Application for Payment, the Owner will promptly make such inspection. 

When the Owner finds the Work acceptable under the Design-Build Documents and the Contract fully performed, 
the Owner will, subject to Section 9.10.2, promptly issue a final Certificate for Payment. 

§ 9.10.2 Neither final payment nor any remaining retained percentage shall become due until the Design-Builder 
submits to the Owner (1) an affidavit that payrolls, bills for materials and equipment, and ojher indebtedness 
connected with the Work, for which the Owner or the Owner’s property might be responsible dp encumbered,; (less 
amounts withheld by Owner) have been paid or otherwise satisfied, (2) a certificate evidencing'Ihat insurance’ 
required by the Design-Build Documents to remain in force after fina! payment is currently: in effect, (3) i written 
statement that the Design-Builder knows of no substantial reason that the insurance will not be Renewable’to cover 
the period required by the Design-Build Documents, (4) consent of surety, if any, to final payment, (5) 
as-constructed record copy of the Construction Documents marked to indicate field change^ and selections made 
during construction, (6) manufacturer’s warranties, product data, and maintenance and operations manuals, and (7) 
if required by the Owner, other data establishing payment or satisfaction of obligations, such as receipts, or releases 
and waivers of liens, claims, security interests, or encumbrances, arising out of the Contract, to the extent and ill 
such form as may be designated by the Owner. If an Architect, a Consultant, or a Contractor, or other person or 
entity providing services or work for the Design-Builder, refuses to furnish a release or waiver required by the 
Owner, the Design-Builder may furnish a bond satisfactory to the Owner to indemnify the Owner against such lierjs, 
claims, security interests, or encumbrances. If such liens, claims, security interests, or encumbrances remains ' 
unsatisfied after payments are made, the Design-Builder shall refund to the Owner all money that the Owner may be 
compelled to pay in discharging such liens, claims, security interests, or encumbrances, including all costs and ‘ 
reasonable attorneys’fees. ' • . ■ 

i 

§ 9.10.3 If, after Substantial Completion of the Work, final completion thereof is materially delayed through no fault 
of the Design-Builder or by issuance of Change Orders affecting final completion, the Owner shall, upon application 
by the Design-Builder, and without terminating the Contract, make payment of the balance due for that portion of 
the Work fully completed and accepted. If the remaining balance for Work not fully complefed orcorrected is less 
than retainage stipulated in the Design-Build Documents, and if bonds have been furnished, the written consent of 
surety to payment of the balance due for that portion of the Work fully completed and accepted shall be submitted 
by the Design-Builder to the Owner prior to issuance of payment. Such payment shall be made under terms and 
conditions governing final payment, except that it shall not constitute a waiver of claims. 5 

i 1 

i .J u,,.. , 

§ 9.10.4 The making of final payment shall constitute a waiver of Claims by the Owner except those arising from 
.1 liens, Claims, security interests or encumbrances arising out of the Contract and unsettled; 

.2 failure of the Work to comply with the requirements of the Design-Build Documents; er 

.3 terms of special warranties required by the Design-Build Dooum e ntft D ocuments; 

A _ post-occupancy services to b e pr ovided bv or through the Design-Bui l der. 

§ 9.10.5 Acceptance of final payment by the Design-Builder shall constitute a waiver of claims by the 

Design-Builder except those previously made in writing and identified by the Design-Builder as unsettled at the time i 

of final Application for Payment. 

ARTICLE 10 PROTECTION OF PERSONS AND PROPERTY ! 

■j J- - - ... . .1 

§ 10.1 Safety Precautions and Programs 

The Design-Builder shall be responsible for initiating, maintaining and supervising all safety precautions and - - -» 

programs in connection with the performance of the Contract. 
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§ 10.2 Safety of Persons and Property 

§ 10.2.1 The Design-Builder shall be responsible for precautions for the safety of, and reasonable protection to 
prevent damage, injury or loss to 

.1 employees on the Work and other persons who may be affected thereby; 

.2 the Work and materials and equipment to be incorporated therein, whether in storage on or off the 
site, under care, custody or control of the Design-Builder or the Architect, Consultants, or 
Contractors, or other person or entity providing services or work for the Design-Builder; and 

.3 other property at the site or adjacent thereto, such as trees, shrubs, lawns, walks,,pavements, 

roadways, or structures and utilities not designated for removal, relocation of replacement in the 
course of construction. j 

j 1 

§ 10.2.2 The Design-Builder shall comply with, and give notices required by, applicable laws, Statutes, ordinances, 
codes, rules and regulations, and lawful orders of public authorities, bearing on safety of persorjs or property, or 
their protection from damage, injury or loss. 


§ 10.2.3 The Design-Builder shall implement, erect, and maintain, as required by existing conditions and; 
performance of the Contract, reasonable safeguards for safety and protection, including posting! danger signs and 
other warnings against hazards, promulgating safety regulations, and notify owners and users of adjacent sites and 
utilities of the safeguards and protections. j j f 1 

j | J 

§ 10.2.4 When use or storage of explosives or other hazardous materials or equipment, or unusual methods, are 
necessary for execution of the Work, the Design-Builder shall exercise utmost care, and carry on such activities, _ 
under supervision of properly qualified personnel. 

§ 10.2.5 The Design-Builder shall promptly remedy damage and loss (other than damage or loss insured under 
property insurance required by the Design-Build Documents) to property referred to in Sections 10.2.1.2,and 
10.2.1.3, caused in whole or in part by the Design-Builder, the Architect, a Consultant, a Contractor, Or anyone, 
directly or indirectly employed by any of them, or by anyone for whose acts they may be liable and for which the \ 
Design-Builder is responsible under Sections 10.2.1.2 and 10.2.1.3; except damage or loss attributable to acts cir j 
omissions of the Owner, or anyone directly or indirectly employed by the Owner, or by anyone for whose acts the i 
Owner may be liable, and not attributable to the fault or negligence of the Design-Builder. The foregoing obligations 
of the Design-Builder are in addition to the Design-Builder’s obligations under Section 3.1.14. 

§ 10.2.6 The Design-Builder shall designate a responsible member of the Design-Builder’s organization, at the site, 
whose duty shall be the prevention of accidents. This person shall be the Design-Builder’s superintendent unless 
otherwise designated by the Design-Builder in writing to the Owner. \ 

§ 10.2.7 The Design-Builder shall not permit any part of the construction or site to be loaded so'as to cause damage 
or create an unsafe condition. I ! s / 

j | / 

§ 10.2.8 Injury or Damage to Person or Property. If the Owner or Design-Builder suffers injury or damage! to 
person or property because of an act or omission of the other, or of others for whose acts sujch party is legally j 
responsible, written notice of the injury or damage, whether or not insured, shall be given to the other party within a 
reasonable time not exceeding 21 days after discovery. The notice shall provide sufficient detail to enable the other 
party to investigate the matter. 


§ 10,3 Hazardous Materials 

§ 10.3.1 The Design-Builder is responsible for compliance with any requirements included in the Design-Build " 
Documents regarding hazardous materials. If the Design-Builder encounters a hazardous material or substance not 
addressed in the Design-Build Documents and if reasonable precautions will be inadequatejto prevent foreseeable 
bodily injury or death to persons resulting from a material or substance, including but not limited to asbestos or 
polychlorinated biphenyl (PCB), encountered on the site by the Design-Builder, the Design-Builder shall, upon 
recognizing the condition, immediately stop Work in the affected area and report the condition jto the Owner in 
writing. 
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§ 10.3.2 Upon receipt of the Design-Builder’s written notice, the Owner shall obtain the services of a licensed 
laboratory to verify the presence or absence of the material or substance reported by the Design-Builder and, in the 
event such material or substance is found to be present, to cause it to be rendered harmless. Unless otherwise 
required by the Design-Build Documents, the Owner shall furnish in writing to the Design-Builder the names and 
qualifications of persons or entities who are to perform tests verifying the presence or absence of such material or 
substance or who are to perform the task of removal or safe containment of such material or substance. The 
Design-Builder will promptly reply to the Owner in writing stating whether or not the Design-Builder has 
reasonable objection to the persons or entities proposed by the Owner. If the Design-Builder ha.s an objection to a 
person or entity proposed by the Owner, the Owner shall propose another to whom the Design-Builder has no 
reasonable objection. When the material or substance has been rendered harmless, Work inithe affected area shall 
resume upon written agreement of the Owner and Design-Builder. By Change Order, the Contract Time shall be 
extended appropriately and the Contract Sum shall be increased in the amount of the Design-Builder’s reasonable 
additional costs of shut-down, delay and start-up. 

j 

§ 10.3.3 To the fullest extent permitted by law, the Owner shall indemnify and hold harmless the Design-Builder, 
the Architect, Consultants, and Contractors, and employees of any of them, from and against claims, damages, 
losses and expenses, including but not limited to attorneys’ fees, arising out of or resulting from performance^ the 
Work in the affected area, if in fact the material or substance presents the risk of bodily injury or death as described 
in Section 10.3.1 and has not been rendered harmless, provided that such claim, damage, lofes of expense is ! 
attributable to bodily injury, sickness, disease or death, or to injury to, or destruction of, tangible property; (other 
than the Work itself), except to the extent that such damage, loss or expense is due to the fault or negligence of the 
party seeking indemnity. \ 

§ 10.3.4 The Owner shall not be responsible under this Section 10.3 for materials or substances the Design-Builder 
brings to the site unless such materials or substances are required by the Owner’s Criteria. The Owner shall be 
responsible for materials or substances required by the Owner’s Criteria, except to the extent of the Design-Builder’s 
fault or negligence in the use and handling of such materials or substances. 


§ 10.3.5 The Design-Builder shall indemnify the Owner for the cost and expense the Owner incurs (1) for 
remediation of a material or substance the Design-Builder brings to the site and negligently-handles, or (2) where t 
Design-Builder fails to perform its obligations under Section 10.3.1, except to the extent that the cost and expense 
are due to the Owner’s fault or negligence. ’ 


1 

I 


§ 10.3.6 If, without negligence on the part of the Design-Builder, the Design-Builder is held liable by a government 
agency for the cost of remediation of a hazardous material or substance solely by reason of performing Work as 
required by the Design-Build Documents, the Owner shall indemnify the Design-Builder for all cost and expense 
thereby incurred. / \ 

> /' \ \ ■ ■ 

§ 10.4 Emergencies j j \ “ 

In an emergency affecting safety of persons or property, the Design-Builder shall act, at thq Design-Builder’s 
discretion, to prevent threatened damage, injury or loss. S ! ( 

I I 

ARTICLE 11 UNCOVERING AND CORRECTION OF WORK 

l 

§ 11.1 Uncovering of Work 

Tire Owner may request to examine a portion of the Work that the Design-Builder has covered to determine ifthe 
Work has been performed in accordance with the Design-Build Documents. If such Work is in accordance with the 
Design-Build Documents, the Owner and Design-Builder shall execute a Change Order to adjust the Contract Time 
and Contract Sum, as appropriate. If such Work is not in accordance with the Design-Build Documents, the costs of 
uncovering and correcting the Work shall be at the Design-Builder’s expense and the Design-Builder shall not be 
entitled to a change in the Contract Time unless the condition was caused by the Owner or ^‘separate contractor in 
which event the Owner shall be responsible for payment of such costs and the Contract Time will be adjusted as 
appropriate. 

§ 11.2 Correction of Work 

§ 11.2.1 Before or After Substantial Completion. The Design-Builder shall promptly correct Work either rejected 
by the Owner or foiling to conform to the requirements of the Design-Build Documents, whether discovered before 
or after Substantial Completion and whether or not fabricated, installed or completed. Costs of correcting such 
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rejected or nonconforming Work, including additional testing and inspections, the cost of uncovering and 
replacement, and compensation for any design consultant employed by the Owner whose expenses and 
compensation were made necessary thereby, shall be at the Design-Builder’s expense. 


§ 11.2.2 After Substantial Completion 

§ 11.2.2.1 In addition to the Design-Builder’s obligations under Section 3.1.12, if, within one year- two years after 
the date of Substantial Completion of the Work or designated portion thereof or after the date for commencement of 
warranties established under Section 9.9.1, or by terms of an applicable special warranty required by the 
Design-Build Documents, any of the Work is found not to be in accordance with the requirements of the 
Design-Build Documents, the Design-Builder shall correct it promptly after receipt of written notice from the Owner 
to do so unless the Owner has previously given the Design-Builder a written acceptance of such condition. The 
Owner shall give such notice promptly after discovery of the condition. During the one-year two-year period for 
correction of the Work, if the Owner fails to notify the Design-Builder and give the Design-Bui lder an opportunity 
to make the correction, the Owner waives the rights to require correction by the Design-Bujlder and to make a claim 
for breach of warranty. If the Design-Builder fails to correct nonconforming Work within a reasonable time during 
that period after receipt of notice from the Owner, the Owner may correct it in accordance yvith* Section 7.9. 

§ 11.2.2.2 The on e y e ar t w o-year period for correction of Work shall be extended with respect to portion? of Work 
first performed after Substantial Completion by the period of time between Substantial Completion and tlie actual 
completion of that portion of the Work. 1 | 

|| |! 

§ 11.2.2.3 The on e- v ea r -two- year period for correction of Work shall not be extended by corrective Work performed 
by the Design-Builder pursuant to this Section 11.2. f ... 

§ 11.2.3 The Design-Builder shall remove from the site portions of the Work that are not in accordance with the 
requirements of the Design-Build Documents and are neither corrected by the Design-Builder nor accepted by the 
Owner. . 

T j 

§ 11.2.4 The Design-Builder shall bear the cost of correcting destroyed or damaged construction of the Owner or j 
separate contractors, whether completed or partially completed, caused by the Design-Builder’scon-ection or ( I 
removal of Work that is not in accordance with the requirements of the Design-Build Documents. 

§ 11.2.5 Nothing contained in this Section 11.2 shall be construed to establish a period of limitation with respect to 
other obligations the Design-Builder has under the Design-Build Documents. Establishment of the on e y ear 
t wo-vear period for correction of Work as described in Section 11.2.2 relates only to the specific obligation of the 
Design-Builder to correct the Work, and has no relationship to the time within which the obligation to cqmply with 
the Design-Build Documents may be sought to be enforced, nor to the time within which proceedings may be 
commenced to establish the Design-Builder’s liability with respect to the Design-Builder’s obligations other than 
specifically to correct the Work. } ( \ V 

I i / 

§ 11.3 Acceptance of Nonconforming Work j | ] 

If the Owner prefers to accept Work that is not in accordance with the requirements of the Desi ; gn-Build Documents, 
the Owner may do so instead of requiring its removal and correction, in which case the Contract Sum willibe 
reduced as appropriate and equitable. Such adjustment shall be effected whether or not final payment has been 
made. Acce ptance of Nonconforming Work may on ly be evidenc ed by writ ten agreement sp ecifving the 
nonconformity and th e Ow ner’s informed consent to accept it. Nonconfo rmin g Work sh all not b ecom e accepted 
Work bv inaction or im p lication. - ,, , 

ARTICLE 12 COPYRIGHTS AND LICENSES / ^ 

§ 12.1 Drawings, specifications, and other documents furnished by the Design-Builder, including those in electronic 
form, are Instruments of Service. The Design-Builder, and the Architect, Consultants, Contractors, and any other 
person or entity providing services or work for any of them, shall be deemed the authors anjd owners of their 
respective Instruments of Service, including the Drawings and Specifications, and shall retain all common law, 
statutory and other reserved rights, including copyrights. Submission or distribution of Instruments of Service to 
meet official regulatory requirements, or for similar purposes in connection with the Project, is not to be construed 
as publication in derogation of the reserved rights of the Design-Builder and the Architect, Consultants, and 
Contractors, and any other person or entity providing services or work for any of them. 
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§ 12.2 The Design-Builder and the Owner warrant that in transmitting Instruments of Service, or any other 
information, the transmitting party is the copyright owner of such information or has permission from the copyright 
owner to transmit such information for its use on the Project. 


§ 12.3 Upon execution of the Agreement, the Design-Builder grants to the Owner a limited) irrevocable and 
non-exclusive license to use the Instruments of Service solely and exclusively for purposes‘of constructing, using, 
maintaining, altering and adding to the Project, provided that the Owner substantially perfbfmsjits obligations, 
including prompt payment of all sums when due, under the Design-Build Documents. The license granted under this 
section permits the Owner to authorize its consultants and separate contractors to reproduce applicable portions of 
the Instruments of Service solely and exclusively for use in performing services or construction for the Project. If th e 
De s ign Build e r rightfully terminates t his Agr ee m e nt - for cau se as -prov id e d in S e ction TTT.4 er 13.2.1 th e-froense 
granted in thi s S e ction 12.3 s hall t e rm i na te . | 


§ 12.3.1 The Design-Builder shall obtain non-exclusive licenses from the Architect, Consultants, and Contractors, 
that will allow the Design-Builder to satisfy its obligations to the Owner under this Article j.2. The Design-Builder’s 
licenses from the Architect and its Consultants and Contractors shall also allow the Owner,jin tjie event tips ' 
Agreement is terminated for any reason oth e r than th e- d e fault of th e Own e r or in th e event the Design Bujldcr’ s 
Arehi t e et; - Con s u l tant s , or Contract o r s t e rminat e th ei r agr eemen t s- w i th th e D es ign Build e r for cau se,-to obtain a 
limited, irrevocable and non-exclusive license solely and exclusively for purposes of constructing, using, 1 
maintaining, altering and adding to the Project, provided that the Owner (1) agrees to pay t6 thq Architect, j 

Consultant or Contractor all amounts due, and (2) provide the Architect, Consultant or Contractor with the Owner’s 
written agreement to indemnify and hold harmless the Architect, Consultant or Contractor from all costs and 
expenses, including the cost of defense, related to claims and causes of action asserted by any third person or entity 
to the extent such costs and expenses arise from the Owner’s alteration or use of the Instruments of Service. 

§ 12.3.2 In the event the Owner alters the Instruments of Service without the author’s written authorization or uses 
the Instruments of Service without retaining the authors of the Instruments of Service, the Owner releases the— j j 

Design-Builder, Architect, Consultants, Contractors and any other person or entity providing services or work for ; 
any of them, from all claims and causes of action arising from or related to such uses. The Owner, to - the e xtent j 
p e rmitt e d by law, furth e r -ag r ees to ind e m nify- and ho ld- harml es s th e D esi gn Bui l d e r, Arch i f ee ti Con s ultant s ^ | 
Contractors and - any oth e r p e rson or e ntity prov i ding se rvic es or work foe - any of th e m, fr -e m - all cost s and exp e ns e s; 
including th e oo s t - ef d e fense, r e lat e d to claim s and cau ses of a otion as se rt e d by any third p e rson or e ntity to the 
e xt e nt - such costs and e xp e ns e s arise from th e Own e r - ’ -s alt e ration o r us e of the Instruments of Servic e- und e r thi s 
Seetion-12.3.2rT'he-terms of this Section 12.3.2 shall not apply if the Owner rightfully terminates this Agreement for 
cause under Sections 13.1.4 or 13.2.2. 


ARTICLE 13 TERMINATION OR SUSPENSION 

§ 13.1 Termination or Suspension Prior to Execution of the Design-Build Amendment! , \ V 

§ 13.1.1 If the Owner fails to make payments to the Design-Builder for Work prior to execution of the Design-Build 
Amendment in accordance with this Agreement, such failure shall be considered substantial nonperformance pnd 
cause for termination or, at the Design-Builder’s option, cause for suspension of performance qf services under this 
Agreement. If the Design-Builder elects to suspend the Work, the Design-Builder shall give sej/en days’ written 
notice to the Owner before suspending the Work. In the event of a suspension of the Work,'the Design-Builder shall 
have no liability to the Owner for delay or damage caused by the suspension of the Work. Before resuming the 
Work, the Design-Builder shall be paid all sums due prior to suspension and any expenses incurred in the 
interruption and resumption of the Design-Builder’s Work. The Design-Builder’s compensation for, and time to 
complete, the remaining Work shall be equitably adjusted. 

§ 13.1.2 If the Owner suspends the Project, the Design-Builder shall be compensated for the Work performed prior 
to notice of such suspension. When the Project is resumed, the Design-Builder shall be compensated for expenses 
incurred in the interruption and resumption of the Design-Builder’s Work. The Design-Builder’s compensation for, 
and time to complete, the remaining Work shall be equitably adjusted. 

j i 

§ 13.1.3 If the Owner suspends the Project for more than 90 cumulative days for reasons other than the fault'of the 
Design-Builder, the Design-Builder may terminate this Agreement by giving not less than Seven days’ written 
notice. 


S 
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§ 13.1.4 Either party may terminate this Agreement upon not less than seven days’ written notice should the other 
party tail substantially to perform in accordance with the terms of this Agreement through no fault of the party 
initiating the termination. 

§ 13.1.5 The Owner may terminate this Agreement upon not less than seven days’ written notice to the 
Design-Builder for the Owner’s convenience and without cause. 

§ 13.1.6 In the event of termination not the fault of the Design-Builder, the Design-Builder shall be compensated for 
Work performed prior to t e rmination^ tog e ther with R e imbursabl e Expen se s th e n-du e- t ermihation and any other 
expenses directly attributable to termination for which the Design-Builder is not otherwise compensated. In no event 
shall the Design-Builder’s compensation under this Section 13.1.6 be greater than the compensation set forth in 
Section 2.1. | l 

j 

§ 13.2 Termination or Suspension Following Execution of the Design-Build Amendmeht 1 
§ 13.2.1 Termination by the Design-Builder 

§ 13.2.1.1 The Design-Builder may terminate the Contract if the Work is stopped for a period of 30 consebufiye 
days through no act or fault of the Design-Builder, the Architect, a Consultant, or a Contractor,; or their agents or 
employees, or any other persons or entities performing portions of the Work under direct of indirect contract ivith 
the Design-Builder, for any of the following reasons: ! ij | 

.1 Issuance of an order of a court or other public authority having jurisdiction that requires all Work to 

bestopped; J . " j 

.2 An act of government, such as a declaration of national emergency that requires all Work to be 
stopped; 

.3 Because the Owner has not issued a Certificate for Payment and has not notified Ihe Design-Builder 
of the reason for withholding certification as provided in Section 9.5.1, or because the Owner has, not 
made payment on a Certificate for Payment within the time stated in the Design-Build Documents; or 
.4 The Owner has failed to furnish to the Design-Builder promptly, upon the Design-Builder’s request, 
reasonable evidence as required by Section 7.2.7. * 

! 7C.., | ; 

§ 13.2.1.2 The Design-Builder may terminate the Contract if, through no act or fault of the Design-Builder, the' 

Architect, a Consultant, a Contractor, or their agents or employees or any other persons or entities performing 
portions of the Work under direct or indirect contract with the Design-Builder, repeated suspensions, delays or 
interruptions of the entire Work by the Owner as described in Section 13.2.3 constitute in the aggregate more than 
100 percent of the total number of days scheduled for completion, or 120 days in any 365-day period, whichever is 
less. 

§ 13.2.1.3 If one of the reasons described in Section 13.2.1.1 or 13.2.1.2 exists, the Design-Builder may; upon seven 
days’ written notice to the Owner, terminate the Contract and recover from the Owner payment’for Work'executed, 
including reasonable overhead and prefife -profit on that executed Work, an d costs incurred by reason of such 
t e rmination, and -d amag e s. t ermination. 5 j | j 

j j j i 

§ 13.2.1.4 If the Work is stopped for a period of 60 consecutive days through no act or fault of the Design-Builder or 
any other persons or entities performing portions of the Work under contract with the Design-Builder because the 
Owner has repeatedly failed to fulfill the Owner’s obligations under the Design-Build Documents with respect to 
matters important to the progress of the Work, the Design-Builder may, upon seven additional days’ written notice 
to the Owner, terminate the Contract and recover from the Owner as provided in Section 13.2.1.3. 

§ 13.2.2 Termination by the Owner For Cause t \ 

§ 13.2.2.1 The Owner may terminate the Contract if the Design-Builder . \ \ 

.1 fails to submit the Proposal by the date required by this Agreement, or if no patens indicated, within a 
reasonable time consistent with the date of Substantial Completion; 

.2 repeatedly refuses or fails to supply an Architect, or enough properly skilled Consultants, 

Contractors, or workers or proper materials; 

.3 fails to make payment to the Architect, Consultants, or Contractors for services, materials or labor in 

accordance with their respective agreements with the Design-Builder; . i 
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.4 repeatedly disregards applicable laws, statutes, ordinances, codes, rules and regulations, or lawful 
orders of a public authority; or 

.5 is otherwise guilty of substantial breach of a provision of the Design-Build Documents. 


§ 13.2.2.2 When any of the above reasons exist, the Owner may without prejudice to any other rights or remedies of 
the Owner and after giving the Design-Builder and the Design-Builder’s surety, if any, seven days’ written notice, 
terminate employment of the Design-Builder and may, subject to any prior rights of the surety: j 

.1 Exclude the Design-Builder from the site and take possession of all material!, equipment, tools, and 
construction equipment and machinery thereon owned by the Design-Builder; j 
.2 Accept assignment of the Architect, Consultant and Contractor agreements pursuant to 

Section 3.1.15; and ! , . 

.3 Finish the Work by whatever reasonable method the Owner may deem expedient. Upon written 

request of the Design-Builder, the Owner shall furnish to the Design-Builder a detailed accounting of 
the costs incurred by the Owner in finishing the Work. j 


§ 13.2.2.3 When the Owner terminates the Contract for one of the reasons stated in Section. 13.2.2.1, the 
Design-Builder shall not be entitled to receive further payment until the Work is finished. ' i 

1 I ! 

i 

§ 13.2.2.4 If the unpaid balance of the Contract Sum exceeds costs of finishing the Work apd ofher damages . 
incurred by the Owner and not expressly waived, such excess shall be paid to the Design-Builder. If such hosts and 
damages exceed the unpaid balance, the Design-Builder shall pay the difference to the Owner. ijTie obligation! for 
such payments shall survive termination of the Contract.Cont ract and are expressly included in the performance of 
the Wor k cover ed by th e Design-Bu ilder ’s performance bond. j. . 


§ 13.2.3 Suspension by the Owner for Convenience \ 

§ 13.2.3.1 The Owner may, without cause, order the Design-Builder in writing to suspend, delay or interrupt the 
Work in whole or in part for such period of time as the Owner may determine. 

§ 13.2.3.2 The Contract Sum and Contract Time shall be adjusted for increases in the cost and time caused by j 
suspension, delay or interruption as described in Section 13.2.3.1. Adjustment of the Contract Sum shall include 
profit. No adjustment shall be made to the extent 

.1 that performance is, was or would have been so suspended, delayed or interrupted by another cause! 

for which the Design-Builder is responsible; or 
.2 that an equitable adjustment is made or denied under another provision of the Contract. 

§ 13.2.4 Termination by the Owner for Convenience - 

§ 13.2.4.1 The Owner may, at any time, terminate the Contract for the Owner’s convenience.ahd without cause. 

/ „ ' \ 

i !■' '» ‘ 

§ 13.2.4.2 Upon receipt of written notice from the Owner of such termination for the Owner’s convenience, the 
Design-Builder shall j ; 

.1 cease operations as directed by the Owner in the notice; j ! j ; 

.2 take actions necessary, or that the Owner may direct, for the protection and preservation of .the 'Work; 

and, j . __j L ,. 

.3 except for Work directed to be performed prior to the effective date of termination stated in the 
notice, terminate all existing Project agreements, including agreements with the Architect, 

Consultants, Contractors, and purchase orders, and enter into no further Project agreements and 
purchase orders. 

§ 13.2.4.3 In case of such termination for the Owner’s convenience, the Design-Builder shall be entitled to receive 
payment for Work executed, and costs incurred by reason of such termination, along wi t h r e asonabl e overh e ad and 
profit on th e Work not e x e out e d. termination. / \ 

ARTICLE 14 CLAIMS AND DISPUTE RESOLUTION 
§ 14.1 Claims 

§ 14.1.1 Definition. A Claim is a demand or assertion by one of the parties seeking, as a matter of right, payment of 
money, or other relief with respect to the terms of the Contract. The term "Claim" also includes other disputes and 
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matters in question between the Owner and Design-Builder arising out of or relating to the Contract. The 
responsibility to substantiate Claims shall rest with the party making the Claim. 


§ 14.1.2 Time Limits on Claims. The Owner and Design-Builder shall commence all claims and causes of action, 
whether in contract, tort, breach of warranty or otherwise, against the other, arising out of or related to the Contract 
in accordance with the requirements of the binding dispute resolution method selected in Section 1.3, within the time 
period specified by applicable tew, but ' in - any cas e not mor e than 10 years aft e r- t h e date - ef Substanti al Compl e tion 


with this Sectien-14rL3daw. 


§ 14.1.3 Notice of Claims 

§ 14.1.3.1 Prior To Final Payment. Prior to Final Payment, Claims by either the Owner of Design-Builder must be 
initiated by written notice to the other party within 21 days after occurrence of the event giying'rise to such Claim or 
within 2.1 days after the claimant first recognizes the condition giving rise to the Claim, whichever is later. 

§ 14.1.3.2 Claims Arising After Final Payment. After Final Payment, Claims by either the Ojvner or 
Design-Builder that have not otherwise been waived pursuant to Sections 9.10.4 or 9.10.5, jnusjt be initiated by 
prompt written notice to the other party. The notice requirement in Section 14.1.3.1 and the 1 Initial Decision 
requirement as a condition precedent to mediation in Section 14.2.1 shall not apply. 

§ 14.1.4 Continuing Contract Performance. Pending final resolution of a Claim, except as otherwise agreed in 
writing or as provided in Section 9.7 and Article 13, the Design-Builder shall proceed diligently with performance of 
the Contract and the Owner shall continue to make payments in accordance with the Design-Build Documents. 

§ 14.1.5 Claims for Additional Cost. If the Design-Builder intends to make a Claim for an increase in the Contract 
Sum, written notice as provided herein shall be given before proceeding to execute the portion of the Work that ,, 
relates to the Claim. Prior notice is not required for Claims relating to an emergency endangering life or property 
arising under Section 10.4. ,.. ! 


§ 14.1.6 Claims for Additional Time j - j 

§ 14.1.6.1 If the Design-Builder intends to make a Claim for an increase in the Contract Time; written notice as } 
provided herein shall be given. The Design-Builder’s Claim shall include an estimate of cost and of probable effect 
of delay on progress of the Work. In the case of a continuing delay, only one Claim is necessary. 

§ 14.1.6.2 If adverse weather conditions are the basis for a Claim for additional time, such Claim shall be 
documented by data substantiating that weather conditions were abnormal for the period of time,,could not have 
been reasonably anticipated, and had an adverse effect on the scheduled construction. 

§ 14.1.7 Claims for Consequential Damages j j 

The Design-Builder and Owner waive Claims against each other for consequential damage? arising out of or relating 

to this Contract. This mutual waiver includes 

.1 damages incurred by the Owner for rental expenses, for losses of use, income, profit, financing, 
business and reputation, and for loss of management or employee productivity of of the services of 
such persons; and 

.2 damages incurred by the Design-Builder for principal office expenses including the compensation of 
personnel stationed there, for losses of financing, business and reputation, and for loss of profit 
except anticipated profit arising directly from the Wer teWork and otherwi s e available under this 
Agreem ent. y'' 

/ V*’ 

This mutual waiver is applicable, without limitation, to all consequential damages due to either party’s termination 
in accordance with Article 13. Nothing contained in this Section 14.1.7 shall be deemed to preclude an award of 
liquidated damages, when applicable, in accordance with the requirements of the Design-Build Documents. 

I 1 

§ 14.2 Initial Decision 

§ 14.2.1 An initial decision shall be required as a condition precedent to mediation of all Cairns between the Owner 
and Design-Builder initiated prior to the date final payment is due, excluding those arising under Sections 10.3 and 
10.4 ofthe Agreement and Sections B.3.2.9 and B.3,2.10 of Exhibit B to this Agreement, unless 30 days have 


AIA Document A141™ - 2014. Copyright© 2004 and 2014 by The American Institute of Architects. All rights reserved. WARNING: This AIA Document is 
protected by U.S. Copyright Law and International Treaties. Unauthorized reproduction or distribution of this AIA* Document, or any portion of It, 
may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. This draft was produced by AIA 
software at 11:38:54 on 07/14/2015 under Order No.0239586208_1 which expires on 07/14/2016, and is not for resale. 

User Notes: (1362310746) 


PAPR - 004254 






passed after the Claim has been initiated with no decision having been rendered. Unless otherwise mutually agreed 
in writing, the Owner shall render the initial decision on Claims. 


§ 14.2.2 Procedure 

§ 14.2.2.1 Claims Initiated by the Owner. If the Owner initiates a Claim, the Design-Builder shall provide a 
written response to Owner within ten days after receipt of the notice required under Section 14.;1.3.1. Thereafter, the 
Owner shall render an initial decision within ten days of receiving the Design-Builder’s response: (1) withdrawing 
the Claim in whole or in part, (2) approving the Claim in whole or in part, or (3) suggesting a compromise. 

5 J 

§ 14.2.2.2 Claims Initiated by the Design-Builder. If the Design-Builder initiates a Claim, the Owner will take one 
or more of the following actions within ten days after receipt of the notice required under Section 14.1.3.1: 

(1) request additional supporting data, (2) render an initial decision rejecting the Claim in whole or in part, 

(3) render an initial decision approving the Claim, (4) suggest a compromise or (5) indicate that it is unable to render 
an initial decision because the Owner lacks sufficient information to evaluate the merits of the Claim. 

§ 14.2.3 In evaluating Claims, the Owner may, but shall not be obligated to, consult with or seek information from 
persons with special knowledge or expertise who may assist the Owner in rendering a decision/The retention!of 
such persons shall be at the Owner’s expense. j 1 

| | ! 

§ 14.2.4 If the Owner requests the Design-Builder to provide a response to a Claim or to furnish additional 
supporting data, the Design-Builder shall respond, within ten days after receipt of such request,Sand shall either (1) 
provide a response on the requested supporting data, (2) advise the Owner when the response of supportiiig data will 
be furnished or (3) advise the Owner that no supporting data will be furnished. Upon receipt of the response pr 
supporting data, if any, the Owner will either reject or approve the Claim in whole or in part. 

§ 14.2.5 The Owner’s initial decision shall (1) be in writing; (2) state the reasons therefor; and (3) identify any 
change in the Contract Sum or Contract Time or both. The initial decision shall be final and binding on the parties 
but subject to mediation and, if the parties fail to resolve their dispute through mediation, to binding dispute,,. ; 
resolution. <•"* 

1 ! s 

§ 14.2.6 Either party may file for mediation of an initial decision at any time, subject to the terms of 
Section 14.2.6.1. ■ , 

§ 14.2.6.1 Either party may, within 30 days from the date of an initial decision, demand in writing that the other 
party file for mediation within 60 days of the initial decision. If such a demand is made and the party receiving the 
demand fails to file for mediation within the time required, then both parties waive their rights to mediate or pursue 
binding dispute resolution proceedings with respect to the initial decision. / \ 

/ /*' \ /' 

§ 14.2.7 In the event of a Claim against the Design-Builder, the Owner may, but is not obligated to, notify the 
surety, if. any, of the nature and amount of the Claim. If the Claim relates to a possibility ofja Design-Builder’s,..' 
default, the Owner may, but is not obligated to, notify the surety and request the surety’s assistance in resolving the 
controversy. 


§ 14.3 Mediation 

§ 14.3.1 Claims, disputes, or other matters in controversy arising out of or related to the Contract, except those 
waived as provided for in Sections 9.10.4, 9.10.5, and 14.1.7, shall be subject to mediation as a condition precedent 
to binding dispute resolution. j j 

§ 14,3.2 The parties shall endeavor to resolve their Claims by m e d i ation which, unl ess the - partte s -mutually agre e 
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mediation shall proceed in advance of binding dispute resolution proceedings, which shall be stayed pending 
mediation for a period of 60 days from the date of filing, unless stayed for a longer period by agreement of the 



§ 14.3.3 The parties shall share the mediator’s fee and any filing fees equally. The mediation shall be held in the 
place where the Project is located, unless another location is mutually agreed upon. Agreements reached in 
mediation shall be enforceable as settlement agreements in any court having jurisdiction. 
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§ 15.2 Successors and Assigns 

§ 15.2.1 The Owner and Design-Builder, respectively, bind themselves, their partners, successors, assigns and legal 
representatives to the covenants, agreements and obligations contained in the Design-Build Documents. Except as 
provided in Section 15.2.2, neither party to the Contract shall assign the Contract as a whole without written consent 
of the other. If either party attempts to make such an assignment without such consent, that party shall nevertheless 
remain legally responsible for all obligations under the Contract. 

§ 15.2.2 The Owner may, without consent of the Design-Builder, assign the Contract to a lender providing 
construction financing for the Project, if the lender assumes the Owner’s rights and obligationsiunder the 
Design-Build Documents. The Design-Builder shall execute all consents reasonably required to facilitate such 
assignment. ! { —-- 

§ 15.2.3 If the Owner requests the Design-Builder, Architect, Consultants, or Contractors to execute certificates, 
other than those required by Section 3.1.10, the Owner shall submit the proposed language of such certificates for 
review at least 14 days prior to the requested dates of execution. If the Owner requests the Design-Builder, 
Architect, Consultants, or Contractors to execute consents reasonably required to facilitate assignment to a lender, 
the Design-Builder, Architect, Consultants, or Contractors shall execute all such consents that are consistent with 
this Agreement, provided the proposed consent is submitted to them for review at least 14 days?prior to execution. 
The Design-Builder, Architect, Consultants, and Contractors shall not be required to execute certificates or consents 
that would require knowledge, services or responsibilities beyond the scope of their services. ; j 


§ 15.3 Written Notice 

Written notice shall be deemed to have been duly served if delivered in person to the individual, to a member of the 
firm or entity, or to an officer of the corporation for which it was intended; or if delivered at, or sent by registered or 
certified mail or by courier service providing proof of delivery to, the last business address known to the party 
giving notice. Written not ice may also be established by acknowledgements and re spons es exch anged via 
electronic communications such as electronic mail or any internal messaging functionali ty of BIM and/or project 
management software used by the parties f or the projec t. ' *-i 

r\,, -.‘ ! l 

§ 15.4 Rights and Remedies j ; - 

§ 15.4.1 Duties and obligations imposed by the Design-Build Documents, and rights and remedies available j i 
thereunder, shall be in addition to and not a limitation of duties, obligations, rights and remedies otherwise imposed 
or available by law. 

§ 15.4.2 No action or failure to act by the Owner or Design-Builder shall constitute a waiver of a right or duty 
afforded them under the Contract, nor shall such action or failure to act constitute approval of or acquiescence in a 
breach thereunder, except as may be specifically agreed in writing. 

/ /" \ \/’ 

§ 15.5 Tests and Inspections i / \ 

§ 15.5.1 Tests, inspections and approvals of portions of the Work shall be made as required’by the Designj-Buijd 
Documents and by applicable laws, statutes, ordinances, codes, rules and regulations or lawjful’orders of public 
authorities. Unless otherwise provided, the Design-Builder shall make arrangements for such tpsts, inspections and 
approvals with an independent testing laboratory or entity acceptable to the Owner, or with'thejappropriate public 
authority, and shall bear all related costs of tests, inspections and approvals. The Design-Builder shall give the 
Owner timely notice of when and where tests and inspections are to be made so that the Owner may be present for 
such procedures. The Owner shall bear costs of (1) tests, inspections or approvals that do not become requirements 
until after bids are received or negotiations concluded, and (2) tests, inspections or approvals where building codes 
or applicable laws or regulations prohibit the Owner from delegating their cost to the Design-Builder. 

/ y" 

§ 15.5.2 If the Owner determines that portions of the Work require additional testing, inspection or approval not 
included under Section 15.5.1, the Owner will instruct the Design-Builder to make arrangement's for such additional 
testing, inspection or approval by an entity acceptable to the Owner, and the Design-Builder shell give timely notice 
to the Owner of when and where tests and inspections are to be made so that the Owner may be present for such 
procedures. Such costs, except as provided in Section 15.5.3, shall be at the Owner’s expertise. • 
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§ 15.5.3 If such procedures for testing, inspection or approval under Sections 15.5.1 and 15.5.2 reveal failure of the 
portions of the Work to comply with requirements established by the Design-Build Documents, all costs made 
necessary by such failure shall be at the Design-Builder’s expense. 

§ 15.5.4 Required certificates of testing, inspection or approval shall, unless otherwise required by the Design-Build 
Documents, be secured by the Design-Builder and promptly delivered to the Owner. t \ 

1 1 
j j 

§ 15.5.5 If the Owner is to observe tests, inspections or approvals required by the Design-Byild: Documents, the 
Owner will do so promptly and, where practicable, at the normal place of testing. ; 

j . i 

§ 15.5.6 Tests or inspections conducted pursuant to the Design-Build Documents shall be made promptly to avoid 
unreasonable delay in the Work. 

I i 

§ 15.6 Confidential Information j 

If the Owner or Design-Builder transmits Confidential Information, the transmission of such Confidential 
Information constitutes a warranty to the party receiving such Confidential Information thafthe^ transmitting party is 
authorized to transmit the Confidential Information. If a party receives Confidential Information, the receiving party 
shall keep the Confidential Information strictly confidential and shall not disclose it to any other person or entity 
except as set forth in Section 15.6.1. f j ' j 

| 

§ 15.6.1 A party receiving Confidential Information may disclose the Confidential Information's required b)| law or 
court order, including a subpoena or other form of compulsory legal process issued by a court dr governmental j 

entity. A party receiving Confidential Information may also disclose the Confidential Information to its employees, . J 
consultants or contractors in order to perform services or work solely and exclusively for the Project, provided those 
employees, consultants and contractors are subject to the restrictions on the disclosure and use of Confidential 
Information as set forth in this Contract. 


§ 15.7 Capitalization .->'1 j 

Terms capitalized in the Contract include those that are (1) specifically defined, (2) the titles'of numbered articles dr 
(3) the titles of other documents published by the American institute of Architects. 

' ' . | 

§ 15.8 Interpretation 

§ 15.8.1 In the interest of brevity the Design-Build Documents frequently omit modifying words such as "all" and 
"any" and articles such as "the" and "an," but the fact that a modifier or an article is absent from one statement and 
appears in another is not intended to affect the interpretation of either statement. 

§ 15.8.2 Unless otherwise stated in the Design-Build Documents, words which have well-knpwn technical or 
construction industry meanings are used in the Design-Build Documents in accordance with such recognized 
meanings. I / 

| | j / 

Conduct of the Architect’s Principal. Employees. Agents and Representatives 


_ The safety and secur ity of District staff, students and the gen er al public a re of utmost priority to the 

District. T o tha t end, th e Architect shall be responsible for ensur ing c ornelian ce bv jthe Arch ite ct and any 
employees, agents or represent atives of the Architect, inclu d ing all Design Consultants, to the following: 

A No drugs, alcohol, knives, firearms or other weapons on District property, whether or not there is an 
existing occupied buildin g. 

B. No fraternizing with, th r eats to. or use of abusive or profane language in the presence of students, parents; . 

visito rs, o r District representatives, agents, or e m ployee s. f f \ \ 

C. No improper attire, actions or gestures while on any District property. | / 

No smoking on District property in conformance to Horry County Board of Education policy. Violations i j 
of such policy shall result in a civil pena lty of up to $1 .000 per occurence to the individual responsible 
and/or the Architect fo r wh om the individual is a Principal, employee, agent, or representative, . . J j 

D. Secur e SLED (State Law Enfor ceme nt Division) criminal background checks on all the Architect’s 
Principals, employees, agents, and re presentatives performing work on District property and contractually 
require the same of all Design C onsultants, their employees, agents, and representatives. N o e mployees. 
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agents or representatives of the Archite ct and Design Consul ta nts having committed violent crimes, crimes 
against children, or crimes of moral turpitude are allowed a ccess to the Distri ct’s premises. Such SLED 
criminal back ground checks shall be maintain ed on file in the offices of the respect ive Architect and Design 
Consultant and made available to appropriate District personnel or the Dist rict’s legal counsel immediately 
upon request. 

ri 

Promotional Materials 

I I 

The Design Builder shall have the right to include photographic or artistic represeritations of the design of 
the Project among the Design Builder’s promotional and professional materials. The Design 
Builder shall be given reasonable access to the comp leted Project t o m ake such re presentations. The District 
shall provide professional credi t for the Architect and Design Builder in the District’ s promotional 


materials for the Project, The Architect shall not make any representations i n promotiorial and professional 
materials other than the identification of the District without the District’s approval of the written copy prior to 


s ubmissio n; prin ting and distribution. This condition s hall survive termination or completion of this Agreement. 


Drug-Free Workplace 

I | | i 

The Architect and the Arc hitect’s Design Consultants shall be responsible for initiating, maintaining a nd 
supervising all drug-free programs in connection with die performanc e of this Agreem entiThe drug-free' pr ograms 
shall conform to T itle 44. Chapter 107, § 44-107-10 through § 44-107- 90 of the South Carolina Code of L aws as 
may be amended. I. ......... 


Right Audit Project 

T he D is trict s hal l have the ri ght to audit the books and records of the Architect to the extent that the books an d 
records relate to the performanc e of this Agreement and sh all include all pri cing and Cha ng e Or d eri - Attachment 
El d ata. Such books and records related to the work covered unde r this Ag reement shall be_ main tained by 
the Architect for a period of not less than three (31 years from the date of final payment to the Architect'under 
this Agreement. This requirement shall also apply to any Desig n Co nsultants performing services under fhe 
Architect’s direction. 


The Office o f General Services of the State of South Carolina , or an y auditor under contract with the Distric t has 
t h e right to audit the Architect’s records related to any Project in corporated un der this Agreement during t he 
time frame stated in the previous paragraph. The Architect shall ensure that all records pertaining to any Project 
are available for inspection at th e location specified bv t he District within seventy-two 1721 hours of no tification 
at no additional cost to th e District. This req u irement sh all su rvive term ination or completion of th e Agreement. 


_Traf fic Control On-Site and Off-S ite:_The Co ntra ctor shal l conduct its op erations in a manner to not 

interrupt pedestrian or vehicle traffic except as approved bv the District and the South Carolina Departihent of 
Transportation. The worksite shall be confined to the sm alle st area pos si ble allowing Imakimum usd of‘streets. 
sidewalks, parking a reas or other pedestrian areas and reduce to a minimum any hazard to traffic or pedes trians. 
The Co ntractor shall use worker and traffic control signs an d devicesnecessary to comply' With Sec tion VI of U.S. 
Department of Labor. Federal Highway Administration. Manual on U niform Traffic Control Devices for Streets 
and Highways (Washi ngton . DC: GPOl as may be amended, to fa cilitate traffic control on public roads “streets, 
or hi ghways when work performed obs tr ucts public traffic. When such traffic areas are obstructed to any extent bv 
work in progress, workers eq uip ped with flags shal l di rect vehicle and pedestrian traffic. The workers so desi gnated 
shall not be assigned any other duties while en gaged in direct ing tr affic. / / 


Safety D esig nee: The Contractor shall designate a compete nt in dividual at the worksite' whose duty shall be 
the preven tion of acciden ts and the implementation and monitoring of all OSHA cori'strubtion safety standards 

and requirements, Th e competent individual shall serve as spotter where there is exposure of pedestrians, students. . , 

parents, or visitors to falling debris and, in addition, shall ens ure on a daily basis that all fencing or other safety 
barriers are in an upright position to prevent ingress and egress to "lav down" areas or work areas bv unauthorized ’ 
individuals. 
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Licenses and P ermits : During the term of the contract, the Contracto r shall be responsible for obtaining 
and maintaining in good standing, all licenses (includi n g professi onal licenses, if any), permits. 
inspections and related fees f or each or a ny such li censes, permi ts and/or inspections req uired bv state, county. 
city or other g overnment en tity or u nit to accomplish the w ork specified in this solicitatio n and the contr act 

j 1 

_ Iran Divestment Act: The Iran Divestment Act List is a list published bv the fStatel Board pursuant to 

Section 11- 57-310 that identifi es persons e ngaged in investment activities in Iran. Currently, the list is available at 
the following URL: http://procui ement.sc.gov/PS/PS-irandivestment. phtmf.') Consistent with Section 11-57-3 MB'), 
the Contractor shall not contract with any p e rson to perform a part of the Work, if. at the time you enter into a 
subcont ract, that person i s on the then-current version of the Iran Divestment A ct List f r . 


ARTICLE 16 SCOPE OF THE AGREEMENT 

§ 16.1 This Agreement is comprised of the following documents listed below: 

.1 AlA Document A141™ 2014, Standard Form of Agreement Between Owner and Design-Btiilder 
.2 AIA Document A141™-2014, Exhibit A, Design-Build Amendment, if executed,- 
.3 AIA Document A141™-2014, Exhibit B, Insurance and Bonds 
.4 AIA Document A141™ 2014, Exhibit C, Sustainable Projects, if completed* 

.5 AIA Document E203™ -2013, Building Information Modeling and Digital Data Exhibit, if 
completed, or the following: 


.6 Other: 


This Agreement entered into as of the day and year first written above. 


OWNER (Signature) 

John K, Gardner. Chief Financial Of ficer 
(Printed name and title) 


DESIGN-BUILDER (Signature) 


(Printed name and title) 
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Document A141™ - 2014 


Standard Form of Agreement Between Owner and Design- 

AGREEMENT made as of the ; ; day of in the year two thousand fifteen (2015). 

(In words, indicate day, month andyear.) 

BETWEEN the Owner: 

(Name, legal status, address and other information) 

Horry County Schools, South Carolina, a political subdivision of the State of South 
Carolina. 


and the Design-Builder: 

(Name, legal status, address and other information) 


for the following Project: 

(Name, location and detailed description) 

Request for Proposals No._1415-91 


Builder 


.ADDITIONS AND DELETIONS: 

The 1 author of this document has 
Jaddfed information needed for its 
‘completion. The author may also 
have revised the text of the original 
'AlA standard form. An Additions and 
‘Deletions Report that notes added 
(information as Well as revisions to 
;the standard form text is available 
[from the author;andjshould be 
reviewed. A vertical line in the left • 
margin of this document indicates 
where the author has added 
necessary information and where- j 
the author has added to or deleted ! 
from the original AIA text. 

This document has important legal 
iconsequences. Consultation with an 
'attorney Is encouraged with respect 
to its completion or modification. 

Consultation with'an attorney is also 
encouraged with respect to 
professional licensing requirements i 
in the Jurisdiction where the Project ; 
is located. 




The Owner and Design-Builder agree as follows. 




ELECTRONIC COPYING of any 
portion of this AIA® Document to 
another electronic file is prohibited and 
constitutes a violation of copyright laws 
as set forth in the footer of this 
document. 
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16 SCOPE OF THE AGREEMENT 

TABLE OF EXHIBITS 
A DESIGN-BUILD AMENDM ENT 

B INSURANCE AND BONDS \ V 

i 

f .! 

C SUSTAINABLE PROJECTS 

II 

D BUILDING INFORMATION MODELING AND DIGITAL DATA j f 

i ■ . ■..j 

ARTICLE 1 GENERAL PROVISIONS 
§ 1.1 Owner’s Criteria 

This Agreement is based on the Owner’s Criteria set forth in this Section 1.1. 

(Note the disposition for the following items by inserting the requested information or a statement such as "not 
applicable " or "unknown at time of execution." If the Owner intends to provide a set of design documents, and the 
requested information is contained in the design documents, identify the design documents and insert "see Owner’s 
design documents" where appropriate.) 

! ] j 

§ 1.1.1 The Owner’s program for the Project: 

(Set forth the program, identify documentation in which the program is set forth, or state the manner in which the 
program will be developed.) 

f ti j 

| Per "Design Requirements" published for Solicitation No. 1415-91. 
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§ 1.1.2 The Owner’s design requirements for the Project and related documentation: 

(Identify below, or in an attached exhibit, the documentation that contains the Owner’s design requirements, 
including any performance specifications for the Project.) 

Per "Design Requirements" published for Solicitation No. _1415-91. j 

’ 

§ 1.1.3 The Project’s physical characteristics: j 

(Identify or describe, if appropriate, size, location, dimensions, or other pertinent information, such as geotechnical 
reports; site, boundary and topographic surveys; traffic and utility studies; availability of public and private utilities 
and services; legal description of the site; etc.) 

.. . .... . U. . 

Per "Design Requirements" published for Solicitation No._1415-91 . 

! i 

§ 1.1.4 The Owner’s anticipated Sustainable Objective for the Project, if any: 

(Identify the Owner’s Sustainable Objective for the Project such as Sustainability Certification; benefit to the 
environment, enhancement to the health and well-being of building occupants, or improvement of energy efficiency. 
If the Owner identifies a Sustainable Objective, incorporate AIA Document A141™ 2014, Exhibit C, Sustainable 
Projects, into this Agreement to define the terms, conditions and Work related to the Owner 's Sustainable j 

Objective.) 

. ... : : 

Per "Design Requirements" published for Solicitation No. 1415-91_. 

§ 1-1.5 

Number not used. 

§ 1.1.6 The Owner’s budget for the Work to be provided by the Design-Builder is set forth below: 

(Provide total for Owner’s budget, and if known, a line item breakdown of costs.) 

.... . . | | 

Per "Design Requirements" published for Solicitation No._1415-91 

*' t 


- j 

I 

j 

§ 1.1.8 The Owner requires the Design-Builder to retain the following Architect, Consultants and Contractors at the 
Design-Builder’s cost: [Completed with information stated Design-Builder’s Proposal] ■ 

(List name, legal status, address and other information.) 

i ! i 

.1 Architect 

1 i 


.2 Consultants 



§ 1.1.7 The Owner’s design and construction milestone dates: 
(Paragraphs deleted) 

Per "Design Requirements" published for Solicitation No._1415-91 


.3 Contractors t / 

i / 

i ( 

; j 

§ 1.1.9 Additional Owner’s Criteria upon which the Agreement is based: i 

(Identify special characteristics or needs of the Project not identified elsewhere, such as historic presei-vaiion 

requirements.) «•-- • 
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I Per "Design Requirements" published for Solicitation No. 1415-91 (Summary of Services Required, Article 3). 

§ 1.1.10 The Design-Builder shall confirm that the information included in the Owner’s Criteria complies with 
applicable laws, statutes, ordinances, codes, rules and regulations, or lawful orders of public authorities. 

§ 1.1.10.1 If the Owner’s Criteria conflicts with applicable laws, statutes, ordinances, codes, rules and regulations, 
or lawful orders of public authorities, the Design-Builder shall notify the Owner of the conflict) 

i I 

§ 1.1.11 If there is a change in the Owner’s Criteria, the Owner and the Design-Builder shall execute a Modification 
in accordance with Article 6. 

■j • 

§ 1.1.12 If the Owner and Design-Builder intend to transmit Instruments of Service or any other information or 
documentation in digital form, they shall endeavor to establish necessary protocols governihg such transmissions. 

Unless otherwise agreed, the parties will use AIA Document E203™-2013 to establish the protocols for the 
development, use, transmission, and exchange of digital data and building information modeling. 

p 

§ 1.2 Project Team j j j 

§ 1.2.1 The Owner identifies the following representative in accordance with Section 7.1.It ; 

(List name, address and other information.) \ 

.... ' ! j 

Mark Wolfe, Executive Director of Facilities (or designee) 

Horry County Schools 

Facilities Department, 1160 E Highway 50 

Conway, SC 29526 

mwolfe002@horrycountyschools.net 

843.488.6965 

§ 1.2.2 The persons or entities, in addition to the Owner’s representative, who are required to review the 
Design-Builder’s Submittals are as follows: 

(List name, address and other information.) 

. . —.. . ' '• ' i 

| N/A 

§ 1.2.3 The Owner will retain the following consultants and separate contractors: 

(List discipline, scope of work, and, if known, identify by name and address.) 

| Functional Performance Consultant (TBD) 

§ 1.2.4 The Design-Builder identifies the following representative in accordance with Section 3.1.2 
(List name, address and other information.) 1 j 



§ 1.2.5 Neither the Owner’s nor the Design-Builder’s representative shall be changed without ten days’ written 
notice to the other party. / 

/ / 

§ 1.3 Binding Dispute Resolution 

For any Claim subject to, but not resolved by, mediation pursuant to Section 14.3, the method Of binding dispute 
resolution shall be the following: \ 

.. "" 

f T 

[ j] Arbitration pursuant to Section 14.4 
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[ X , ] Litigation in a court of competent jurisdiction 
[ j ] Other: (Specify) 


§ 1.4 Definitions f n 

§ 1.4.1 Design-Build Documents. The Design-Build Documents consist of this Agreement between Owner and 
Design-Builder and its attached Exhibits (hereinafter, the "Agreement"); other documents ljsted in this Agreement; 
and Modifications issued after execution of this Agreement. A Modification is (1) a written 1 amendment to the 
Contract signed by both parties, including the Design-Build Amendment, (2) a Change Order, or (3) a Change 
Directive. 

> j 

§ 1.4.2 The Contract. The Design-Build Documents form the Contract. The Contract represents the entire and 
integrated agreement between the parties and supersedes prior negotiations, representations or agreements, either 
written or oral. The Contract may be amended or modified only by a Modification, The Design-Build Documents 
shall not be construed to create a contractual relationship of any kind between any persons or entities other than the 
Owner and the Design-Builder. 

j ) I ! 

§ 1.4.3 The Work. The term "Work" means the design, construction and related services required to fulfill thje 
Design-Builder’s obligations under the Design-Build Documents, whether completed or paftialjy completed, and 
includes all labor, materials, equipment and services provided or to be provided by the Design-Builder. Tne Work 
may constitute the whole or a part of the Project. j 

§ 1.4.4 The Project. The Project is the total design and construction of which the Work performed under the 
Design-Build Documents may be the whole or a part, and may include design and construction by the Owner and by 
separate contractors. 

§ 1.4.5 Instruments of Service. Instruments of Service are representations, in any medium of expression now I 
known or later developed, of the tangible and intangible creative work performed by the Design-Builder, j 
Contractors), Architect, and Consultant(s) under their respective agreements. Instruments of Service may include,' 
without limitation, studies, surveys, models, sketches, drawings, specifications, digital models and other similar j 
materials. 1 * 

§ 1.4.6 Submittal. A Submittal is any submission to the Owner for review and approval demonstrating how the 
Design-Builder proposes to conform to the Design-Build Documents for those portions of the Work for which the 
Design-Build Documents require Submittals. Submittals include, but are not limited to, shop drawings, product data, 
and samples. Submittals are not Design-Build Documents unless incorporated into a Modification. % 

/ V 

§ 1.4.7 Owner. The Owner is the entity identified as such in the Agreement and is referred to throughout the '■ 

Design-Build Documents as if singular in number. The term "Owner" means the Owner or the Owner’s authorized 
representative. The Owner may have employees that are design professionals or otherwise skilled in construction 
or construction management, and such employees may, from time to time, perform various tasks or duties, for'or on 
behalf of the Owner under this Agreement. However, it is specifically understood that theOWner (inducing these 
agents and employees) has no obligation or duty to apply specialty or professional knowledge and skill, and shall not 
be held to have undertaken to provide or perform any aspect of the Owner’s performance of this Agreement as a ——— 
design professional or specially skilled and knowledgeable construction industry member or construction manager, 
and this principle applies regardless of the Owner’s position titles or office division titles as may be applicable to 
such employees. 

§ 1.4.8 Design-Builder. The Design-Builder is the person or entity identified as such in theAgreement and is 

referred to throughout the Design-Build Documents as if singular in number. The term "Design-Builder" means the , j 

Design-Builder or the Design-Builder’s authorized representative. ) j j j 

j j j 

: :j } 

§ 1.4.9 Consultant. A Consultant is a person or entity providing professional services for the Design-Builder for all \ 

or a portion of the Work, and is referred to throughout the Design-Build Documents as if singular in number. To the I 

extent required by the relevant jurisdiction, the Consultant shall be lawfully licensed to provide the required 
professional services. 
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§ 1.4.10 Architect. The Architect is a person or entity providing design services for the Design-Builder for all or a 
portion of the Work, and is lawfully licensed to practice architecture in the applicable jurisdiction. The Architect is 
referred to throughout the Design-Build Documents as if singular in number. 

§ 1.4.11 Contractor. A Contractor is a person or entity performing all or a portion of the construction, required in 
connection with the Work, for the Design-Builder. The Contractor shall be lawfully licensed, if required in the 
jurisdiction where the Project is located. The Contractor is referred to throughout the Desigp-Build Documents as if 
singular in number and means a Contractor or an authorized representative of the Contractor, 

§ 1.4.12 Confidential Information. Confidential Information is information containing confidential or business 
proprietary information that is clearly marked as "confidential." j 

§ 1.4.13 Contract Time. Unless otherwise provided, Contract Time is the period of time, including authorized 
adjustments, as set forth in the Design-Build Amendment for Substantial Completion of the W6rk. 

i 

§ 1.4.14 Day. The term "day" as used in the Design-Build Documents shall mean calendar day unless otherwise 
specifically defined. i 

§ 1.4.15 Contract Sum. The Contract Sum is the amount to be paid to the Design-Builder for performance of the 
Work after execution of the Design-Build Amendment, as identified in Article A.l of the Design-Build Amendment. 

I ' ■ ' - 

ARTICLE 2 COMPENSATION AND PROGRESS PAYMENTS 
(Paragraphs deleted) 

§ 2.1 [number not used] 

§ 


(Paragraphs deleted) 

(Table deleted) 

§ 2.1.4 Payments to the Design-Builder Prior To Execution of Design-Build Amendment 
§ 2.1.4.1 Payments are due and payable upon presentation of the Design-Builder’s invoice. Amounts unpaid 
Forty-five ( 45 ]) days after the invoice date shall bear interest at the rate entered below, or in the absence ■/ 

thereof at the legal rate prevailing from time to time at the principal place of business of the Design-Builder. ' 
(Insert rate of monthly or annual interest agreed upon.) , 


(Paragraph deleted) j 

§ 2.2 Contract Sum and Payment for Work Performed After Execution of Design-Build Amendment .... 

For the Design-Builder’s performance of the Work after execution of the Design-Build Amendment, the Owner 
shall pay to the Design-Builder the Contract Sum in current funds as agreed in the Design-Build Amendment.-— 

ARTICLE 3 GENERAL REQUIREMENTS OF THE WORK OF T HE DESIGN-BUILD CONTRACT \ 

§ 3.1 General / / ^ 

§ 3.1.1 The Design-Builder shall comply with any applicable licensing requirements in the jurisdiction where the 
Project is located. si j j 

\ | ! 

Building Permit and Other Permits and Fees: No general building permit is required in accordance with § 

6-9-110 ofthe South Carolina Code of Laws; however, the Contractor shall be required tb provide mecMnical, '" " \ 

electrical, plumbing and other such permits which may be required for purposes of inspection at no additional , —i 
cost to the District. Except for permits and fees which are the responsibility of the Contractor in the Contract 
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Documents, the District shall secure and pay for necessary approvals, easements, assessments, utility impact 
fees, permits, and such charges required for the successful completion of the work. 

§ 3.1.2 The Design-Builder shall designate in writing a representative who is authorized to act on the 
Design-Builder’s behalf with respect to the Project. , 

1 I 

§ 3,1.3 The Design-Builder shall perform the Work in accordance with the Design-Build Documents. The 
Design-Builder shall not be relieved of the obligation to perform the Work in accordance with the Design-Build 
Documents by the activities, tests, inspections or approvals of the Owner. 

| _______ _ 

§ 3.1.3.1 The Design-Builder shall perform the Work in compliance with applicable laws, statutes, ordinances, 
codes, rules and regulations, or lawful orders of public authorities. If the Design-Builder performs Work contrary to 
applicable laws, statutes, ordinances, codes, rules and regulations, and lawful orders of pubjic authorities, the 
Design-Builder shall assume responsibility for such Work and shall bear the costs attributable to correction. 

§ 3.1.3.2 Neither the Design-Builder nor any Contractor, Consultant, or Architect shall be obligated to perform any 
act which they believe will violate any applicable laws, statutes, ordinances, codes, rules arid regulations, k>r lawful 
orders of public authorities. If the Design-Builder determines that implementation of any instruction receiyedjfrom 
the Owner, including those in the Owner’s Criteria, would cause a violation of any applicable l&ws, statutes, j 
ordinances, codes, rules and regulations, or lawful orders of public authorities, the Design-Builder shall notify the 
Owner in writing. Upon verification by the Owner that a change to the Owner’s Criteria is Required to rerriedy the 
violation, the Owner and the Design-Builder shall execute a Modification in accordance with AfticlfiA 

§ 3.1.4 The Design-Builder shall be responsible to the Owner for acts and omissions of the Design-Builder’s 
employees. Architect, Consultants, Contractors, and their agents and employees, and other persons or entities 
performing portions of the Work. 

| i 

§ 3.1.5 General Consultation. The Design-Builder shall schedule and conduct periodic meetings with the Owner to 
review matters such as procedures, progress, coordination, and scheduling of the Work. j - 

§ 3.1.6 When the Owner’s Design Requirements or applicable law requires that services be performed by licensed' 
professionals, the Design-Builder shall provide those services through qualified, licensed professionals. The Owner 
understands and agrees that the services of the Design-Builder’s Architect and the Design-Builder’s other 
Consultants are performed in the sole interest of, and for the exclusive benefit of, the Design-Builder. 

§ 3.1.7 The Design-Builder, with the assistance of the Owner, shall prepare and file documents required to obtain 
necessary approvals of governmental authorities having jurisdiction over the Project. / \ \ ,■ ' 

; • j / \ Y 

The Office of School Facilities (OSF) shall determine the enforcement and interpretation of all the applicable 
codes and referenced standards on state buildings, including the District’s school facilities. 


§3.1.8 Progress Reports 

§ 3.1.8.1 The Design-Builder shall keep the Owner informed of the progress and quality of the Work; As stated in 
the Design Requirements, the Design-Builder shall submit written progress reports, photographs of Work in 
progress, and other data to the Owner electronically, or through the Owner’s option, project management software, 
showing estimated percentages of completion and other information identified below: 

.1 Work completed for the period; /" ' 

.2 Project schedule status; • / / \ \ 

.3 Submittal schedule and status report, including a summary of outstanding Submittals; i 

.4 Responses to requests for information to be provided by the Owner; l 

.5 Approved Change Orders and Change Directives; j 

.6 Pending Change Order and Change Directive status reports; 

.7 Tests and inspection reports; 

.8 Status report of Work rejected by the Owner; 

.9 Status of Claims previously submitted in accordance with Article 14; 
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.10 Cumulative total of the Cost of the Work to date including the Design-Builder’s compensation and 
Reimbursable Expenses, if any; 

.11 Current Project cash-flow and forecast reports; and 

.12 Additional information as designated by the Owner through its project management software data 
requirements. 


(Paragraphs deleted) j 

§ 3.1.9 Design-Builder’s Schedules 

§ 3.1.9.1 The Design-Builder, promptly after execution of this Agreement, shall prepare ana submit for the Owner’s 
information a schedule for the Work. The schedule, including the time required for design ^nd construction, shall 
not exceed time limits current under the Design-Build Documents, shall be revised at appropriate intervals as 
required by the conditions of the Work and Project, shall be related to the entire Project to the extent required by the 
Design-Build Documents, shall provide for expeditious and practicable execution of the Work,iand shall include 
allowances for periods of time required for the Owner’s review and for approval of submission^ by authorities 
having jurisdiction over the Project. 

§ 3.1.9.2 The Design-Builder shall perform the Work in general accordance with the most recent schedules 
submitted to the Owner. 


§ 3.1.10 Certifications. Design-Builder shall include in each Application for Payment a certification from each of 
the Architect, Consultants, and Contractors, and furnish to the Owner, these certifications with respect to the 
documents and services provided by the Architect, Consultants, and Contractors (a) that, to the best of their 
knowledge, information and belief, the documents or services to which the certifications relate (i) are consistent.with 
the Design-Build Documents, except to the extent specifically identified in the certificate, and (ii) comply with 
applicable laws, statutes, ordinances, codes, rules and regulations, or lawful orders of public authorities governing 
the design of the Project; and (b) that the Owner and its consultants shall be entitled to rely upon the accuracy of the 
representations and statements contained in the certifications. The Design-Builder’s Architect, Consultants, and 
Contractors shall not be required to execute certificates or consents that would require knowledge, services or j j 
responsibilities beyond the scope of their services. ■■■ " ] j 


§ 3.1.11 Design-Builder’s Submittals 

§ 3.1.11.1 Prior to submission of any Submittals, the Design-Builder shall prepare a Submittal schedule, and shall 
submit the schedule for the Owner’s approval. The Owner’s approval shall not unreasonably be delayed or withheld. 
The Submittal schedule shall (1) be coordinated with the Design-Builder’s schedule provided in Section 3.1.9.1, 

(2) allow the Owner reasonable time to review Submittals, and (3) be periodically updated to reflect the progress of 
the Work. If the Design-Builder fails to submit a Submittal schedule, the Design-Builder shall not be entitled to any 
increase in Contract Sum or extension of Contract Time based on the time required for review of Submittal?. 

§ 3.1.11.2 By providing Submittals the Design-Builder represents to the Owner that it has (J) reviewed arid V 
approved them, (2) determined and verified materials, field measurements and field construction criteria related 
thereto, or will do so and (3) checked and coordinated the information contained within such Submittals tyith the 
requirements of the Work and of the Design-Build Documents. 

s L ,. i *.. 

§ 3.1.11.3 The Design-Builder shall perform no portion of the Work for which the Design-Build Documents require 
Submittals until the Owner or its designee has approved the respective Submittal. 


j 

1 


j 

I 


i 

i 


§ 3.1.11.4 The Work shall be in accordance with approved Submittals except that the Design-Builder shall not be... 

relieved of its responsibility to perform the Work consistent with the requirements of the Design-Build Documents. 

The Work may deviate from the Design-Build Documents only if the Design-Builder has notified the Owner in ,, 
writing of a deviation from the Design-Build Documents at the time of the Submittal and a Modification is executed 
authorizing the identified deviation. The Design-Builder shall not be relieved of responsibility for errors or 
omissions in Submittals by the Owner’s approval of the Submittals. f I 

i I 

§ 3.1.11.5 All professional design services or certifications to be provided by the Design-BUilder, including all 
drawings, calculations, specifications, certifications, shop drawings and other Submittals, shall contain the signature I 

and seal of the licensed design professional preparing them. Submittals related to the Workdesigned or certified by , I 
the licensed design professionals, if prepared by others, shall bear the licensed design professional’s written 
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approval. The Owner and its consultants shall be entitled to rely upon the adequacy, accuracy and completeness of 
the services, certifications or approvals performed by such design professionals. 

§ 3.1.12 Warranty. The Design-Builder warrants to the Owner that materials and equipment furnished under the 
Contract will be of good quality and new unless the Design-Build Documents require or permit otherwise. The 
Design-Builder further warrants that the Work will conform to the requirements of the Design-Build Documents and 
will be free from defects, except for those inherent in the quality of the Work or otherwise expressly permitted by 
the Design-Build Documents. Work, materials, or equipment not conforming to these requirements may be 
considered defective. The Design-Builder’s warranty excludes remedy for damage or defect caused by abuse, 
alterations to the Work not executed by the Design-Builder, improper or insufficient maintenance, improper 
operation, or normal wear and tear and normal usage. If required by the Owner, the Design Builder shall furnish 

satisfactory evidence as to the kind and quality of materials and equipment. 

■ 

§ 3.1.13 Royalties, Patents and Copyrights 
§ 3.1.13.1 The Design-Builder shall pay all royalties and license fees. 

! i 

§ 3.1.13.2 The Design-Builder shall defend suits or claims for infringement of copyrights arid patent rights arid shall 
hold the Owner and its separate contractors and consultants harmless from loss on account thereof, but sh'all riot be 
responsible for such defense or loss when a particular design, process or product of a particular manufacturer tor 
manufacturers is required by the Owner, or where the copyright violations are required in the Owner’s Criteria. 
However, if the Design-Builder has reason to believe that the design, process or product required in the Owner’s 
Criteria is an infringement of a copyright or a patent, the Design-Builder shall be responsible for suchloss unless 
such information is promptly furnished to the Owner. If the Owner receives notice from a patent or copyright owner 
of an alleged violation of a patent or copyright, attributable to the Design-Builder, the Owner shall give prompt 
written notice to the Design-Builder. 

§ 3.1.14 Indemnification 

§ 3.1.14.1 To the fullest extent permitted by law, the Design-Builder shall indemnify and hold harmless the Ovynd, 
including the Owner’s agents and employees, from and against claims, damages, losses and expenses, including brit 
not limited to attorneys’ fees, arising out of or resulting from performance of the Work, but; only to the extent paused 
by the negligent acts or omissions of the Design-Builder, Architect, a Consultant, a Contractor, or anyone directly or 
indirectly employed by them or anyone for whose acts they may be liable. Such obligation shall not be construed to 
negate, abridge, or reduce other rights or obligations of indemnity that would otherwise exist as to a party or person 
described in this Section 3.1.14. 

§ 3.1.14.2 The indemnification obligation under this Section 3.1.14 shall not be limited by a limitation on amount or 
type of damages, compensation, or benefits payable by or for Design-Builder, Architect, a Consultant, a Contractor, 
or anyone directly or indirectly employed by them, under workers’ compensation acts, disability benefit acts\or other 
employee benefit acts. i j \ V 

| i 

§ 3.1.15 Contingent Assignment of Agreements I 

§ 3.1.15.1 Each agreement for a portion of the Work is assigned by the Design-Builder to the Owner, provided that 
.1 assignment is effective only after termination of the Contract by the Owner for cause, pursuant jto 
Sections 13.1.4 or 13.2.2, and only for those agreements that the Owner accepts by written 
notification to the Design-Builder and the Architect, Consultants, and Contractors whose agreements 
are accepted for assignment; and 

.2 assignment is subject to the prior rights of the surety, if any, obligated under bond rel ating to the 
Contract. 


When the Owner accepts the assignment of an agreement, the Owner assumes the Design-Builder’s rights and \ 

obligations under the agreement. 1 

§ 3.1.15.2 Upon such assignment, if the Work has been suspended for more than 30 days, the compensation under 
the assigned agreement shall be equitably adjusted for increases in cost resulting from the suspension. 

§ 3.1.15.3 Upon such assignment to the Owner under this Section 3.1.15, the Owner may further assign the 
agreement to a successor design-builder or other entity. If the Owner assigns the agreement to a successor 
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design builder or other entity, the Owner shall nevertheless remain legally responsible for all of the successor 
design-builder’s or other entity’s obligations under the agreement. 

§ 3.1.16 Design-Builder’s Insurance and Bonds. The Design-Builder shall purchase and maintain insurance and 
provide bonds as set forth in Exhibit B. 

ARTICLE 4 WORK PRIOR TO EXECUTION OF THE DESIGN-BUILD AMENDMENT 
§4.1 General 

§ 4.1.1 Any information submitted by the Design-Builder, and any interim decisions made by the Owner, shall be 
for the purpose of facilitating the design process and shall not modify the Owner’s Criteria unless flie Owner and 
Design-Builder execute a Modification. ! 

j i 

[Numbers §4.2 & §4.3 intentionally not used] 


(Paragraphs deleted) j j | 

§ 4.4 Design-Builder’s Construction Proposal 

§ 4.4.1 The Design-Builder’s Construction Proposal shall include the following: 

.1 A list of the documents and other information, including the Design-Builder’s clarification's, 
assumptions and deviations from the Owner’s original Design Requirements; and the 
Design-Builder’s original Proposal Development Documents as proposed inithe Owner’s 
procurement leading to this Agreement, upon which the Design-Builder’s Proposal is based; 

.2 The proposed Contract Sum, including the compensation method; 

.3 The proposed date the Design-Builder shall achieve Substantial Completion (or phased beneficial- 
occupancy, if applicable and acceptable to the Owner); 

.4 An enumeration of any qualifications and exclusions, if applicable; 

.5 A list of the Design-Builder’s key personnel, Contractors and suppliers; and 
.6 The date on which the Design-Builder’s Construction Proposal expires. 

§ 4.4.2 Submission of the Design-Builder’s Construction Proposal shall constitute a representation by the 
Design-Builder that it has visited the site and become familiar with local conditions under which the Work is to be 
completed. 

.~, s , " j 

§ 4.4.3 If the Owner and Design-Builder agree on a proposal, the Owner and Design-Builder shall execute the - , J 

Design-Build Amendment setting forth the terms of their agreement. / % ■. 

f / \ '■ 

ARTICLE 5 WORK FOLLOWING EXECUTION OF THE DESIGN-BUILD AMENDMENT 
§5.1 Construction Documents | i / 

§ 5.1.1 Upon the execution of the Design-Build Amendment, the Design-Builder shall prepare Construction j 
Documents. The Construction Documents shall establish the quality levels of materials and.systems required. The 
Construction Documents shall be consistent with the Design-Build Documents. 

§ 5.1.2 The Design-Builder shall provide the Construction Documents to the Owner for the Owner’s information. If 

the Owner discovers any deviations between the Construction Documents and the Design-Build Documents, the 

Owner shall promptly notify the Design-Builder of such deviations in writing. The Construction Documents shall 

not modify the Design-Build Documents unless the Owner and Design-Builder execute a Modification. The failure 

of the Owner to discover any such deviations shall not relieve the Design-Builder of the obligation to perform the 

Work in accordance with the Design-Build Documents. j f \ | 

§ 5.1.2.1 The Design-Builder shall submit three copies of all Construction Documents prepared and submitted to 
Regulatory Agencies as a portion of the permitting and approval process for this work. j ' 
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§ 5.2 Construction 

§ 5.2.1 Commencement. Except as permitted in Section 5.2.2, construction shall not commence prior to execution 
of the Design-Build Amendment. 

§ 5.2.2 If the Owner and Design-Builder agree in writing, construction may proceed prior to the execution of the 
Design-Build Amendment. However, such authorization shall not waive the Owner’s right to reject the 
Design-Builder’s Proposal. | j 

i 

§ 5.2.3 The Design-Builder shall supervise and direct the Work, using the Design-Builder’^ best skill and attention. 
The Design-Builder shall be solely responsible for, and have control over, construction means, methods, techniques, 
sequences and procedures, and for coordinating all portions of the Work under the Contract, unless the Design-Build 
Documents give other specific instructions concerning these matters. 

J 

§ 5.2.4 The Design-Builder shall be responsible for inspection of portions of Work already jperformed to determine 
that such portions are in proper condition to receive subsequent Work. 


Maintenance of Record Drawings: The Contractor shall maintain at the worksite one j 

(1) record copy of the Contract Documents including approved changes in good order and marked currently to 
record changes and selections made during performance of the work. A copy of submittals accepted byjthejDistrict 
shall also be maintained at the worksite. These items shall be available to the Architect anti District when present at 
the worksite. When required by the Contract Documents, the Contractor shall provide record drawings on all 
increments of the work such as, by way of illustration and not limitation, plumbing, electrical, mechanical, and all 
systems, such as fire and security systems, incorporated into the work. The Contractor shall furnish an electronic, 
and paper copy of record drawings of "as-built" detail to the Architect at final completion of all work, excluding 
punch list items as required by the Contract Documents. 


Professional Certifications: When professional certification of performance criteria for materials, systems, or 
equipment is required by the Contract Documents, the District shall be entitled to rely upon the accuracy and 
completeness of such calculations and certifications. 

' " - I. i 

Contractor’s Quality Control Program: The Contractor shall institute and maintain throughout the contract 
term a quality control program, designed to ensure the work performed is in accordance with the Contract 
Documents, including any changes, at all times and in all respects. The program shall include providing daily 
supervision and conducting frequent inspections by the Worksite Superintendent(s). 


1. Compliance with Employment Laws: By entering into a Contract Agreement, the Contractor agrees, to abide 
by all applicable laws pertaining to employment including, by way of illustration’ and not limitation, the.-- 
following: f ) 

A. Title VII of the Civil Rights Act of 1964, as may be amended. ] , 

B. Age Discrimination in Employment Act of 1964, as may be amended. 

C. Title I of the Americans Disabilities Act of 1990, as may be amended. 

D. Equal Pay Act of 1963, as may be amended. ' - ’■ 

E. Fair Labor Standards Act, as may be amended. 

F. South Carolina Wages Act, Code 37-10-10 et seq., as may be amended. 

G. South Carolina Worker’s Compensation Act, Code 42-1-10 et seq., as may be amended. 


The Contractor shall not discriminate against any employee or applicant for employment because of race, 
religion, color, sex, age, handicap, or national origin except when such condition js a bona fide 
occupational qualification reasonably necessary for normal operations of the Contractor. The Contractor, in 
all solicitations or advertisements for employees, shall state the Contractor is an "Equal Opportunity 
Employer." The Contractor agrees to post in conspicuous places, visible to employees and applicants for 
employment, notices setting forth the provisions of this nondiscrimination clause and shall include the 
provision of this paragraph in every subcontract or purchase agreement of more than j 
$ 10 , 000 . 
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Employment Taxes and Benefits: The District shall not withhold from the contract payments any Federal or 
State income taxes, or any employment-related taxes normally withheld on the District’s employees. Further, the 
District shall not provide any employment related insurances or other benefits such as worker’s compensation for 
the benefit of any Contractor, subcontractor or supplier employees. 


Project Key Staff - Project Manager: The Contractor shall assign a skilled, experienced,jand dedicated Project 
Manager to the project and identified in Exhibit A. The Project Manager shall secure the materials of proper 
quality and quantity to meet the Contract Documents and manage the appropriate timing of all materials, 
sub-contracted work, and Contractor provided labor to ensure the continual progress jof the work to meet the 
substantial completion date. The Contractor shall not change the Project Manager identified in the Scope of Work 
(Exhibit A) or the duties and status of the Project Manager during the course of the project without approval of the 
District. 

' J 

Project Key Staff -- Worksite Superintendent(s): The Contractor shall employ at; least one (1) full-time, 
competent Worksite Superintendent and, if required by the Contract Documents, an additional part-time or 
full-time, competent secondary Worksite Superintendent if expedient for the size and scope of the project. Exhibit 
A identifies the Worksite Superintendents). No less than one (1) Worksite Superintendent shall be in attendance 
at the worksite at all times during performance of any work by the Contractor’s own forces-or subcontractors and 
during delivery of any materials. The Worksite Superintendent shall not perform the wprk of any trade or other 
duties; however, the secondary Worksite Superintendent may perform part-time work of a trade or die duties of 
OSHA Compliance Officer or fireguard, if approved by the District. The Contractor shall not' change any Worksite 
Superintendent identified in the Scope of Work (Exhibit A) or the duties or status of same during the course of the 
project without approval of the District. The Worksite Superintendents) shall enforce strict—discipline and 
good order among the Contractor’s representatives, agents, employees, subcontractors and suppliers. 

Worksite Communications: The Project Manager and Worksite Superintendents) are representatives of the 
Design Builder and communications given to them, either orally or in writing, shall be as binding as if given to the 
Principal of the Design Builder. ; j 


I 


-I 


j 


§ 5.3 Labor and Materials 

§ 5.3.1 Unless otherwise provided in the Design-Build Documents, the Design-Builder shall provide and pay for 
labor, materials, equipment, tools, construction equipment and machinery, water, heat, utilities, transportation, and 
other facilities and services, necessary for proper execution and completion of the Work, whether temporary or 
permanent, and whether or not incorporated or to be incorporated in the Work. 

! ./ \ V 

§ 5.3.2 When a material or system is specified in the Design-Build Documents, the Design-Builder may make 
substitutions only in accordance with Article 6. : 

5 j 

§ 5.3.3 The Design-Builder shall enforce strict discipline and good order among the Design-Builder’s employees 
and other persons carrying out the Work. The Design-Builder shall not permit employmentjof Unfit persons oil 
persons not properly skilled in tasks assigned to them. 


§ 5.4 Taxes 

The Design-Builder shall pay sales, consumer, use and similar taxes, for the Work provided by the Design-Builder, 
that are legally enacted when the Design-Build Amendment is executed, whether or not yet effective or merely 
scheduled to go into effect. / \ 

/ / \ \ 

§ 5.5 Permits, Fees, Notices and Compliance with Laws 

§ 5.5.1 Unless otherwise provided in the Design-Build Documents, the Design-Builder shall secure and pay for the 
permits, fees, licenses, and inspections by government agencies, necessary for proper execution of the Work and 
Substantial Completion of the Project. i i 

§ 5.5.2 The Design-Builder shall comply with and give notices required by applicable laws, statutes,-ordinances, 
codes, rules and regulations, and lawful orders of public authorities, applicable to performance of the Work. 
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§ 5.5.3 Concealed or Unknown Conditions, If the Design-Builder encounters conditions at the site that are 
(1) subsurface or otherwise concealed physical conditions that differ materially from those indicated in the 
Design-Build Documents or (2) unknown physical conditions of an unusual nature that differ materially from those 
ordinarily found to exist and generally recognized as inherent in construction activities of the character provided for 
in the Design-Build Documents, the Design-Builder shall promptly provide notice to the Owner before conditions 
are disturbed and in no event later than 21 days after first observance of the conditions. The! Owner shall promptly 
investigate such conditions and, if the Owner determines that they differ materially and cause an increase or 
decrease in the Design-Builder’s cost of, or time required for, performance of any part of the Work, shall 
recommend an equitable adjustment in the Contract Sum or Contract Time, or both. If the Owner determines that the 
conditions at the site are not materially different from those indicated in the Design-Build Documents and that no 
change in the terms of the Contract is justified, the Owner shall promptly notify the Design-Builder in writing, 
stating the reasons. If the Design-Builder disputes the Owner’s determination or recommendation, the 
Design-Builder may proceed as provided in Article 14. 

§ 5.5.4 If, in the course of the Work, the Design-Builder encounters human remains, or recognises the existence of 
burial markers, archaeological sites, or wetlands, not indicated in the Design-Build Documents;; the Design-Builder 
shall immediately suspend any operations that would affect them and shall notify the Owner. Upon receipt of’such 
notice, the Owner shall promptly take any action necessary to obtain governmental authorization required to ljesume 
the operations. The Design-Builder shall continue to suspend such operations until otherwise instructed by the 
Owner but shall continue with all other operations that do not affect those remains or features. Requests for j 
adjustments in the Contract Sum and Contract Time arising from the existence of such remains or features maybe 
made as provided in Article 14. i_. TT - 


§ 5.6 Allowances 

§ 5.6.1 The Design-Builder shall include in the Contract Sum all allowances stated in the Design-Build Documents 
(as referenced in Appendix B). Items covered by allowances shall be supplied for such amounts, and by such 
persons or entities as the Owner may direct, but the Design-Builder shall not be required to employ persons or, 
entities to whom the Design-Builder has reasonable objection. r" " 

_• _I ( 


Elementary School Allowances 

Description 

Amount 

Furniture 

$1,000,000 

Hardware 

$ 250,000 (Materials only) 

HVAC Controls 

$ 500,000 

Fire Alarm System 

$ 600,000 

Playgrounds 

$ 350,000 (Equipment and mulch only) 

Special Inspections 

$ 150,000 

Commissioning 

$ 100,000 

Owner Contingency 

$1,000,000 1 


Middle/Intermediate Schools (PER SCHOOL) 

Description 

Amount 

Furniture 

$1,500,000 (except Socastee Middle = $1,250,000) 

Hardware 

$ 350,000 (Materials only) 

HVAC Controls 

$ 650,000 

Fire Alarm System 

$ 750,000 

Playground 

$ 150,000 (Intermediate school only) 

Special Inspections 

$ 150,000 

Commissioning 

$ 125,000 

Owner Contingency 

$1,500,000 (except Socastee Middle = $1,250,000) 


§ 5.6.2 Unless otherwise provided in the Design-Build Documents, ] | i 

.1 allowances shall cover the cost to the Design-Builder of materials and equipment delivered at the site 
and all required taxes, less applicable trade discounts; 


j 


I 

j 


\ 


■ 

f 
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.2 the Design-Builder’s costs for unloading and handling at the site, labor, installation costs, overhead, 
profit, and other expenses contemplated for stated allowance amounts, shall be included in the 
Contract Sum but not in the allowances; and 

.3 whenever costs are more than or less than allowances, the Contract Sum shall be adjusted accordingly 
by Change Order. The amount of the Change Order shall reflect (1) the difference between actual 
costs and the allowances under Section 5.6.2.1 and (2) changes in Design-Builder’s costs under 
Section. 5.6.2.2. 


§ 5.6.3 The Owner shall make selections of materials and equipment with reasonable promptness for allowances 
requiring Owner selection. 

\ ?“ 

§ 5.7 Key Personnel, Contractors and Suppliers \ 

§ 5.7.1 The Design-Builder shall not employ personnel, or contract with Contractors or suppliers to whom the 
Owner has made reasonable and timely objection. The Design-Builder shall not be required to Contract with anyone 
to whom the Design-Builder has made reasonable and timely objection. 

§ 5.7.2 If the Design-Builder desires to change any of the personnel. Contractors or suppliers identified in' thei 
Design-Build Amendment, including but not limited to any contractor or design professional identified by the 
Design-Builder in its Request for Qualifications response, the Design-Builder shall notify the Owner and provide the 
name and qualifications of the proposed new personnel, design professional, Contractor or supplier. The Qwner may 
reply within 14 days to the Design-Builder in writing, stating (1) whether the Owner has reasonable objection: to the 
proposed new personnel, design professional, Contractor or supplier or (2) that the Owner Requires additional time to 
review. Failure of the Owner to reply within the 14-day period shall constitute notice of no Reasonable objection, 


§ 5.7.3 Except for those persons or entities already identified or required in the Design-Build Amendment, the 
Design-Builder, as soon as practicable after execution of the Design-Build Amendment, shall furnish in writingto 
the Owner the names of persons or entities (including those who are to furnish materials or equipment fabricated to a 
special design) proposed for each principal portion of the Work. The Owner may reply within 14 days to the s 
Design-Builder in writing stating (1) whether the Owner has reasonable objection to any such proposed person! or 
entity or (2) that the Owner requires additional time for review. Failure of the Owner to reply within the 14-day | 
period shall constitute notice of no reasonable objection. 

§ 5.7.3.1 If the Owner has reasonable objection to a person or entity proposed by the Design-Builder, the 
Design-Builder shall propose another to whom the Owner has no reasonable objection. 


§ 5.8 Documents and Submittals at the Site 

In addition to any Owner requirements to keep electronic project data up to date, the Design-Builder shall maintain 
at the site for the Owner one copy of the Design-Build Documents and a current set of the OonspuctionPocljments, 
in good order and marked currently to indicate field changes and selections made during cohstruction, and one copy 
of approved Submittals. The Design-Builder shall deliver these items to the Owner in accor’dance with Section 
9.10.2 as a record of the Work as constructed. i 

I I ! 

§5,9 Use of Site j L j.. 

The Design-Builder shall confine operations at the site to areas permitted by applicable laws, statutes, ordinances, 
codes, rules and regulations, lawful orders of public authorities, and the Design-Build Documents, and shall not 
unreasonably encumber the site with materials or equipment. 


§ 5.10 Cutting and Patching y' 

The Design-Builder shall not cut, patch or otherwise alter fully or partially completed construction by the Owner or 
a separate contractor except with written consent of the Owner and of such separate contractor; such consent shall 
not be unreasonably withheld. The Design-Builder shall not unreasonably withhold from the Owner or a separate 
contractor the Design-Builder’s consent to cutting or otherwise altering the Work. 

i 1 j 

is 

§ 5.11 Cleaning Up 

§ 5.11.1 The Design-Builder shall keep the premises and surrounding area free from accumulation of waste 
materials or rubbish caused by operations under the Contract. At completion of the Work, the Design-Builder shall 
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remove waste materials, rubbish, the Design-Builder’s tools, construction equipment, machinery and surplus 
materials from and about the Project. 


§ 5.11.2 If the Design-Builder fails to clean up as provided in the Design-Build Documents, the Owner may do so 
and Owner shall be entitled to reimbursement from the Design-Builder. 

§ 5.12 Access to Work 

The Design-Builder shall provide the Owner and its separate contractors and consultants access to the Work in 
preparation and progress wherever located. The Design-Builder shall notify the Owner regarding Project safety 
criteria and programs, which the Owner, and its contractors and consultants, shall comply with while at the site. 

I ! 

§ 5.13 Construction by Owner or by Separate Contractors 1 ! 

§ 5.13.1 Owner’s Right to Perform Construction and to Award Separate Contracts j 
§ 5.13.1.1 The Owner reserves the right to perform construction or operations related to the! Project with the 
Owner’s own forces; and to award separate contracts in connection with other portions of the Project, or other 
construction or operations on the site, under terms and conditions identical or substantially similar to this Contract, 
including those terms and conditions related to insurance and waiver of subrogation. The Owner shall notify the 
Design-Builder promptly after execution of any separate contract. If the Design-Builder claimsjthat delay or 
additional cost is involved because of such action by the Owner, the Design-Builder shall make a Claim as provided 
in Article 14. j j j j 

i \ 

§ 5.13.1.2 When separate contracts are awarded for different portions of the Project or othelr construction or 
operations on the site, the term "Design-Builder" in the Design-Build Documents in each case shall mean the. 
individual or entity that executes each separate agreement with the Owner. 

j 

§ 5.13.1.3 The Owner shall provide for coordination of the activities of the Owner’s own forces, and of each 
separate contractor, with the Work of the Design-Builder, who shall cooperate with them. The Design-Builder shall 
participate with other separate contractors and the Owner in reviewing their construction schedules. The , \ ) 

Design-Builder shall make any revisions to the construction schedule deemed necessary after a joint review and ! 
mutual agreement. The construction schedules shall then constitute the schedules to be used by the Design-Buijdeij, 
separate contractors and the Owner until subsequently revised. j j 

§ 5.13.1.4 Unless otherwise provided in the Design-Build Documents, when the Owner performs construction or 
operations related to the Project with the Owner’s own forces or separate contractors, the Owner shall be deemed to 
be subject to the same obligations, and to have the same rights, that apply to the Design-Builder under the Contract. 

§ 5.14 Mutual Responsibility 

§ 5.14.1 The Design-Builder shall afford the Owner and separate contractors reasonable opportunity for introduction 
and storage of their materials and equipment and performance of their activities, and shall connect and coordinate 

the Design-Builder’s construction and operations with theirs as required by the Design-Buifd Documents;! V 

'-I S 

j 1 | f 

§ 5.14.2 If part of the Design-Builder’s Work depends upon construction or operations by tjre Owner or a separate 
contractor, the Design-Builder shall, prior to proceeding with that portion of the Work, prepare-a written report to 
the Owner, identifying apparent discrepancies or defects in the construction or operations by the Owner or separate 
contractor that would render it unsuitable for proper execution and results of the Design-Builder’s Work. Failure of 
the Design-Builder to report shall constitute an acknowledgment that the Owner’s or separate contractor’s 
completed or partially completed construction is fit and proper to receive the Design-Builder’s Work, except as to 
defects not then reasonably discoverable. - 

§ 5.14.3 The Design-Builder shall reimburse the Owner and other contractor(s) for costs the Owner and other 
contractor(s), respectively, incur because of the Design-Builder’s delays, improperly timed activities or defective 
construction. j j \ \ 

| ] j 

§ 5.14.4 The Design-Builder shall promptly remedy damage the Design-Builder wrongliilly causes to completed or 
partially completed construction or to property of the Owner or separate contractors as provided in Section 10.2.5. 
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§ 5.14.5 The Owner and each separate contractor shall have the same responsibilities for cutting and patching the 
Work as the Design-Builder has with respect to the construction of the Owner or separate contractors in 
Section 5,10. 


§ 5.15 Owner’s Right to Clean Up 

If a dispute arises among the Design-Builder, separate contractors and the Owner as to the responsibility under their 
respective contracts for maintaining the premises and surrounding area free from waste materials and rubbish, the 
Owner may clean up and will allocate the cost among those responsible, 


ARTICLE 6 CHANGES IN THE WORK 

§6.1 General ] ( —- ———■- 

§ 6.1.1 Changes in the Work may be accomplished after execution of the Contract, and without; invalidating the 
Contract, by Change Order or Change Directive, subject to the limitations stated in this Article 6 and elsewhere in 
the Design-Build Documents. 

§ 6.1.2 A Change Order shall be based upon agreement between the Owner and Design-Builder. The Owner may 
issue a Change Directive without agreement by the Design-Builder. 

§ 6.1.3 Changes in the Work shall be performed under applicable provisions of the Design-Build Documents, and 
the Design-Builder shall proceed promptly, unless otherwise provided in the Change Orderior Change Directive, 


1 




§ 6.2 Change Orders 

A Change Order is a written instrument signed by the Owner and Design-Builder stating their agreement upon alTof 
the following: 

.1 The change in the Work; 

.2 The amount of the adjustment, if any, in the Contract Sum or, if prior to execution of the 
Design-Build Amendment, the adjustment in the Design-Builder’s compensation; and 
.3 The extent of the adjustment, if any, in the Contract Time. 


§ 6.3 Change Directives 

§ 6.3.1 A Change Directive is a written order signed by the Owner directing a change in the Work prior to.,, 
agreement on adjustment, if any, in the Contract Sum or, if prior to execution of the Design-Build Amendment, the 
adjustment in the Design-Builder’s compensation, or Contract Time. The Owner may by Change Directive, without 
invalidating the Contract, order changes in the Work within the general scope of the Contract consisting of 
additions, deletions or other revisions, the Contract Sum or, if prior to execution of the Design-Build Amendment, 
the adjustment in the Design-Builder’s compensation, and Contract Time being adjusted accordingly, 

§ 6.3.2 A Change Directive shall be used in the absence of total agreement on the terms of a'Change Order. 

I f . \ , / ' 

§ 6.3.3 If the Change Directive provides for an adjustment to the Contract Sum or, if prior tb execution ofthe .* 
Design-Build Amendment, an adjustment in the Design-Builder’s compensation, the adjusttnerit shall be Based on 
one of the following methods: 

.1 Mutual acceptance of a lump sum properly itemized and supported by sufficient 1 substantiating data to 
permit evaluation; j 

.2 Unit prices stated in the Design-Build Documents or subsequently agreed upon; 

.3 Cost to be determined in a manner agreed upon by the parties and a mutually acceptable fixed or 
percentage fee; or - ...... 

.4 As provided in Section 6.3.7. 

§ 6.3.4 If unit prices are stated in the Design-Build Documents or subsequently agreed upon, and if quantities 
originally contemplated are materially changed in a proposed Change Order or Change Directive so that application 
of such unit prices to quantities of Work proposed will cause substantial inequity to the Owner ;or Design-Builder, 
the applicable unit prices shall be equitably adjusted. 

i 

5 $ 

§ 6.3.5 Upon receipt of a Change Directive, the Design-Builder shall promptly proceed with the change in the Work 
involved and advise the Owner ofthe Design-Builder’s agreement or disagreement with the method, if any, 
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provided in the Change Directive for determining the proposed adjustment in the Contract Sum or, if prior to 
execution of the Design-Build Amendment, the adjustment in the Design-Builder’s compensation, or Contract Time. 


§ 6.3.6 A Change Directive signed by the Design-Builder indicates the Design-Builder’s agreement therewith, 
including adjustment in Contract Sum or, if prior to execution of the Design-Build Amendment, the adjustment in 
the Design-Builder’s compensation, and Contract Time or the method for determining them. Such agreement shall 
be effective immediately and shall be recorded as a Change Order. 

] S 

§ 6.3.7 If the Design-Builder does not respond promptly or disagrees with the method for adjustment in the Contract 
Sum or, if prior to execution of the Design-Build Amendment, the method for adjustment in the Design-Builder’s 
compensation, the Owner shall determine the method and the adjustment on the basis of reasonable expenditures and 
savings of those performing the Work attributable to the change, including, in case of an increase, an amount for 
overhead and profit as set forth in the Agreement, or if no such amount is set forth in the Agreement, a reasonable 
amount. In such case, and also under Section 6.3.3.3, the Design-Builder shall keep and presenj, in such form as the 
Owner may prescribe, an itemized accounting together with appropriate supporting data. Unless otherwise provided 
in the Design-Build Documents, costs for the purposes of this Section 6.3.7 shall be limited to the following: 

.1 Additional costs of professional services; ] j ’' { 

.2 Costs of labor, including social security, unemployment insurance, fringe behefits required by j 
agreement or custom, and workers’ compensation insurance; j ; 

.3 Costs of materials, supplies and equipment, including cost of transportation, whether incorporated or 
consumed; J j j 1 

.4 Rental costs of machinery and equipment, exclusive of hand tools, whether rented from the 
Design-Builder or others; 

.5 Costs of premiums for all bonds and insurance, permit fees, and sales, use or similar taxes related to 
the Work; provided that costs of premiums, permits, and taxes that are based on marginal additions 
to an existing sum or quantity may all be reasonably estimated subject to correction at the time of 
Final Payment or other agreed time when the actual costs of the marginal additions can be determined 
or mutually agreed upon; and j 

.6 Additional costs of supervision and field office personnel directly attributable to the change. 


Allowable Overhead and Profit Charges: Additional overhead and profit attributable to the change in contract 
pricing shall not exceed the following: 

A. For work performed by the Contractor’s own forces, a maximum of ten percent (10%) of the allowable direct 
costs or the unit pricing negotiated at the time of award, 

B. For work performed by a subcontractor’s own forces, a maximum of ten percent (10%) of the allowable direct 

costs. "S* ~ ... 

C. For work performed by a subcontractor, overhead and profit of a maximum of five percent (5%) is 

allowable by the Contractor for administration of the sub-contract. / \ \ , 

( j \ V/ 

(j \ v 

Retainage: The District requires a retainage of three and one-half percent (3.5%) of the total Contract prjce, as may 
be amended by any approved Change Order, to be withheld from the Contractor’s payments throughout the term of 
the Contract Agreement and payable at the time of final payment after a) full completion of all (work to bejperformed 
and all requirements established in the Contract Agreement and acceptance by the District, b) submittal of all 
closeout documents, and c) submittal of an affidavit of payment of debts/claims, if requested by the District, for 
every subcontractor who performed work on the project evidencing they have received final payment of undisputed 
work and retainage withheld. As a condition of the contract, no more than three and one-half percent (3.5%) shall 
be retained from the progress payments of any subcontractor by the Contractor until final completion of that portion 
of the work. Prompt payment of retainage to all subcontractors at final completion of their acceptable work 
regardless of timing during the contract is mandatory. The Contractor shall, at final completion, ensure no 
amount of the Contractor’s retained funds is allocable to the completed and accepted >york'of any 
subcontractor nor to materials or equipment purchased from any supplier unless such amounts are in dispute 
and the Contractor has not requested payment for such disputed amounts to date. Spch ^amounts in dispute j 

shall be identified on the Contractor’s affidavit of payment of debts/claims submitted ivitH final documents. 

§ 6.3.8 The amount of credit to be allowed by the Design-Builder to the Owner for a deletion of change that results 
in a net decrease in the Contract Sum or, if prior to execution of the Design-Build Amendment, in the 
Design-Builder’s compensation, shall be actual net cost. When both additions and credits covering related Work or 
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substitutions are involved in a change, the allowance for overhead and profit shall be figured on the basis of net 
increase, if any, with respect to that change. 


§ 6.3.9 Pending final determination of the total cost of a Change Directive to the Owner, the Design-Builder may 
request payment for Work completed under the Change Directive in Applications for Payment. The Owner will 
make an interim determination for purposes of certification for payment for those costs deemed to be reasonably 
justified. The Owner’s interim determination of cost shall adjust the Contract Sum or, if prior td> execution of the 
Design-Build Amendment, the Design-Builder’s compensation, on the same basis as a Change'Order, subject to the 
right of Design-Builder to disagree and assert a Claim in accordance with Article 14. 

I --r ^ n 

§ 6.3.10 When the Owner and Design-Builder agree with a determination concerning the adjustments in the Contract 
Sum or, if prior to execution of the Design-Build Amendment, the adjustment in the Design-Builder’s compensation 
and Contract Time, or otherwise reach agreement upon the adjustments, such agreement shall be effective 
immediately and the Owner and Design-Builder shall execute a Change Order. Change Ordjers may be issued for all 
or any part of a Change Directive. 


ARTICLE 7 OWNER’S RESPONSIBILITIES 
§ 7.1 General 


i i 


§ 7.1.1 The Owner shall designate in writing a representative who shall have express authority to bind the Owner 
with respect to all Project matters requiring the Owner's approval or authorization. 

is 

§ 7.1.2 The Owner shall render decisions in a timely manner and in accordance with the Design-Builder’s schedule 
agreed to by the Owner. Tire Owner shall furnish to the Design-Builder, within 15 days after receipt of a written 
request, information necessary and relevant for the Design-Builder to give notices of project commencement and 
take other action to protect the integrity and exclusivity of the project payment bond(s). 


§ 7.2 Information and Services Required of the Owner 

§ 7.2.1 The Owner shall furnish information or services required of the Owner by the Design-Build Documents with 
reasonable promptness. j . ! I I 

I ■ . ! 1 

§ 7.2.2 The Owner shall provide, to the extent under the Owner’s control and if not required by the Design-Build j 
Documents to be provided by the Design-Builder, the results and reports of prior tests, inspections or investigations 
conducted for the Project involving structural or mechanical systems; chemical, air and water pollution; hazardous 
materials; or environmental and subsurface conditions and information regarding the presence of pollutants at the 
Project site. Upon receipt of a written request from the Design-Builder, the Owner shall also provide surveys 
describing physical characteristics, legal limitations and utility locations for the site of the Project, and alegal 
description of the site under the Owner’s control. / \ 

( / \ ' / 

§ 7.2.3 The Owner shall promptly obtain easements and legal authorizations or entitlements regarding site utilization 
where essential to the execution of the Project. I 

I 1 I / 

§ 7.2.4 The Owner shall cooperate with the Design-Builder in securing land development, zoning, and other permits, 
licenses and inspections. I 1 _j ]_ 


§ 7.2.5 The services, information, surveys and reports required to be provided by the Owner under this Agreement, 
shall be furnished at the Owner’s expense, and except as otherwise specifically provided in this Agreement or 
elsewhere in the Design-Build Documents or to the extent the Owner advises the Design-Builder to the contrary in 
writing, the Design-Builder shall be entitled to rely upon the accuracy and completeness thereof In no event shall 
the Design-Builder be relieved of its responsibility to exercise proper precautions relating to the safe performance of 
the Work. / / 

I ( 

§ 7.2.6 If the Owner observes or otherwise becomes aware of a fault or defect in the Work 6r non-conformity with 
the Design-Build Documents, the Owner shall give prompt written notice thereof to the Design-Builder. 

§ 7.2.7 Prior to the execution of the Design-Build Amendment, the Design-Builder may request in writing thatthe 
Owner provide reasonable evidence that the Owner has made financial arrangements to fulfill the Owner’s 
obligations under the Design-Build Documents and the Design-Builder’s Proposal. 


\ \ 
I ! 
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§ 7.2.8 Except as otherwise provided in the Design-Build Documents or when direct communications have been 
specially authorized, the Owner shall communicate through the Design-Builder with persons or entities employed or 
retained by the Design-Builder. 

§ 7.2.9 Unless required by the Design-Build Documents to be provided by the Design-Builder, the Owner shall, 
upon request from the Design-Builder, furnish the services of geotechnical engineers or other consultants for 
investigation of subsurface, air and water conditions when such services are reasonably necessary to properly carry 
out the design services furnished by the Design-Builder. In such event, the Design-Builder shall specify the services 
required. Such services may include, but are not limited to, test borings, test pits, determinations of soil bearing 
values, percolation tests, evaluations of hazardous materials, ground corrosion and resistivity tests, and necessary J 

operations for anticipating subsoil conditions. The services of geotechnical engineer(s) or other consultants shall 
include preparation and submission of all appropriate reports and professional recommendations. 

I 1 

§ 7.2.10 The Owner shall purchase and maintain insurance as set forth in Exhibit B. 

‘""'j 

§ 7.3 Submittals 

§ 7.3.1 The Owner shall review and approve or take other appropriate action on Submittals Review of Submittals is 
not conducted for the purpose of determining the accuracy and completeness of other details, such as dimensions 
and quantities; or for substantiating instructions for installation or performance of equipment of systems; pr for 
determining that the Submittals are in conformance with the Design-Build Documents, all of wjiich remain the 
responsibility of the Design-Builder as required by the Design-Build Documents. The Owner’s 1 action will be taken 
in accordance with the submittal schedule approved by the Owner or, in the absence of an approved submittal 
schedule, with reasonable promptness while allowing sufficient time in the Owner’s judgment to permit adequate 
review. The Owner’s review of Submittals shall not relieve the Design-Builder of the obligations under 
Sections 3.1.11,3.1.12, and 5.2.3, The Owner’s review shall not constitute approval of safety precautions or, unless 
otherwise specifically stated by the Owner, of any construction means, methods, techniques, sequences or 
procedures. The Owner’s approval of a specific item shall not indicate approval of an assembly of. which the item Is 
a component. j "'" ' j ; 

l i » 

§ 7.3.2 Upon review of the Submittals required by the Design-Build Documents, the Owner or its designee shall j 
notify the Design-Builder of any non-conformance with the Design-Build Documents the Owner discovers. i. 


§ 7.4 Visits to the site by the Owner shall not be construed to create an obligation on the part of the Owner to make 
on-site inspections to check the quality or quantity of the Work. The Owner shall neither have control over or charge 
of, nor be responsible for, the construction means, methods, techniques, sequences or procedures, or for the safety 
precautions and programs in connection with the Work, because these are solely the Design-Builder’s rights and 
responsibilities under the Design-Build Documents. j / 

§ 7.5 The Owner shall not be responsible for the Design-Builder’s failure to perform the Wprkjin accordance with 
the requirements of the Design-Build Documents. The Owner shall nc 
be responsible for acts or omissions of the Design-Builder, Architect, 
employees, or any other persons or entities performing portions of the 

§ 7.6 The Owner has the authority to reject Work that does not conform to the Design-Build Documents. The Owner •••—~ 
shall have authority to require inspection or testing of the Work in accordance with Section 15.5.2, whether or not 
such Work is fabricated, installed or completed. However, neither this authority of the Owner nor a decision made in 
good faith either to exercise or not to exercise such authority shall give rise to a duty or responsibility of the Owner 
to the Design-Builder, the Architect, Consultants, Contractors, material and equipment suppliers, their agents or 
employees, or other persons or entities performing portions of the Work. / / \ \ 

f j \ \ 

§ 7.7 The Owner shall determine the date or dates of Substantial Completion in accordance’with Section 9,8 and the 
date of final completion in accordance with Section 9.10. 

11 j > 

1 1_....... j j 

§ 7.8 Owner’s Right to Stop Work 

If the Design-Builder fails to correct Work which is not in accordance with the requirements of the Design-Build 
Documents as required by Section 11.2 or persistently fails to carry out Work in accordance with the Design-Build 


it have control over or charge of, and will not 
Consultants, Contractors] or their agents or 
Work for the Design-Builder. 
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Documents, the Owner may issue a written order to the Design-Builder to stop the Work, or any portion thereof, 
until the cause for such order has been eliminated; however, the right of the Owner to stop the Work shall not give 
rise to a duty on the part of the Owner to exercise this right for the benefit of the Design-Builder or any other person 
or entity, except to the extent required by Section 5.13.1,3. 

§ 7.9 Owner’s Right to Carry Out the Work > 

If the Design-Builder defaults or neglects to carry out the Work in accordance with the Design-Build Documents 
and fails within a ten-day period after receipt of written notice from the Owner to commence add continue 
correction of such default or neglect with diligence and promptness, the Owner may, without prejudice to other 
remedies the Owner may have, correct such deficiencies. In such case, an appropriate Change Order shall be issued 
deducting from payments then or thereafter due the Design-Builder the reasonable cost of correcting such 
deficiencies. If payments then or thereafter due the Design-Builder are not sufficient to covbr such amounts, the 
Design-Builder shall pay the difference to the Owner. For Work on the critical path to beneficial occupancy of the 
Project (or defined component thereof) the ten-day period referenced herein is reduced to five (5) days during the 
60 days prior to substantial completion as shown on the last schedule properly submitted under'§ 3.1.9. 

ARTICLE 8 TIME j 

§ 8.1 Progress and Completion j 1 

§ 8.1.1 Time limits stated in the Design-Build Documents are of the essence of the Contract. By executing the 
Design-Build Amendment the Design-Builder confirms that the Contract Time is a reasonable period for performing 
the Work. I \ 

j \ | | 

§ 8.1.2 The Design-Builder shall not, except by agreement of the Owner in writing, commence the Work prior to the 
effective date of insurance, other than property insurance, required by this Contract. The Contract Time shall not be 
adjusted as a result of the Design-Builder’s failure to obtain insurance required under this Contract. 

§ 8.1.3 The Design-Builder shall proceed expeditiously with adequate forces and shall achieve Substantial 
Completion within the Contract Time. 

.... I ' 

§ 8.1.4 LIQUIDATED DAMAGES FOR LATE SUBSTANTIAL AND FINAL COMPLETION QE THE WORK. 


The Owner and the Contractor agree that time is of the essence and that the Owner will suffer significant damage, 
hardship, and loss if the Work is not substantially completed within the Contract Time. Damages the Owner will 
incur as a result of breach of contract by failure to achieve substantial completion are: use of relocatable classrooms; 
use of alternate sites for the educational program; disruption of class locations; disruption of athletic program; 
disruption of public service activities planned for the project; loss of rental of the project; security risks'due to 
comingling of project workers with additional persons on and near the site; additional safety risks of equipment, 
vehicles, and unfinished work on the campus during the academic term; general disruption of the teaching and 
learning process due to project activities during the academic term; moving equipment during the academic term 
when students and full staff are present; harm to the Owner’s reputation and established goodWill among the j 
community, parents, students, and staff due to late delivery of the project; loss of student morale and academic 
performance due to the ongoing Work during the academic term; harm to the Owner’s public relations; disruption 

and inefficiency of the management of all the Owner’s facilities and other current construction projects. The -- 

measurement of such damages is difficult. Accordingly, such damages are converted to Liquidated Damages as 
follows: for each day the Work is not Substantially Complete beyond the Contract Time allowed for Substantial 
Completion, liquidated damages of $1000 will be due from the Design-Builder to the Owner; for each day the 
Work is not Finally Complete beyond the Contract Time allowed for Final Completion, liquidated damages of $500 
will be due from the Design-Builder to the Owner. 

§ 8.2 Delays and Extensions of Time 

§ 8.2.1 If the Design-Builder is delayed at any time in the commencement or progress of thfe Work by an act or 
neglect of the Owner or of a consultant or separate contractor employed by the Owner; or by changes ordered in the 
Work by the Owner; or by labor disputes, fire, unusual delay in deliveries, unavoidable casualties or other causes 
beyond the Design-Builder’s control; or by delay authorized by the Owner pending mediation and binding dispute 
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resolution or by other causes that the Owner determines may justify delay, then the Contract Time shall be extended 
by Change Order for such reasonable time as the Owner may determine. 

§ 8.2.2 Claims relating to time shall be made in accordance with applicable provisions of Article 14. 

(Paragraph deleted) . ; 

§ 8.2.3 Weather Delays: When adverse weather conditions are the basis for a request for ^additional time, such 
request shall be documented by data substantiating the weather conditions a) were abnormal for a period of time 
which could not have been reasonably anticipated; b) had an adverse effect on the work scheduled, and alternate 
work unaffected by the weather could not have been done; and c) had an adverse effect on the construction schedule 
such that the loss of work time will adversely impact the established completion date. The: Contractor mustmake 
every effort to mitigate the potential effect of the weather on the construction schedule including, but not limited to, 
rescheduling of subcontractors, pumping water from work areas, rescheduling work hours to alternate work days 
within the work week, or other such actions. Such time extension request shall be in writing and submitted to the 
District for approval within ten (10) days from the end of the event causing the impact on the construction schedule. 
An extension of time not requested within the appropriate time period shall not be considered, j The approved 
extension of time shall be incorporated in the next Change Order. 


§ 8.2.4 Anticipated Weather Delays: A total of five (5) days per calendar month (non-cumu)ative) sha|l be 
anticipated by the Contractor as "adverse weather," and such time shall not be considered justification for an , 
extension of time. Such anticipated adverse weather days are established only for normally scheduled work days, 
excluding Saturdays, Sundays and major holidays, unless such adverse weather conditions bn those days are seven 
enough to impact the scheduled work on the following work day. If adverse weather days beyond the five (5) days 
anticipated are substantiated and the Contractor couid not mitigate the impact of the additional adverse weather 
days, an extension of time may be allowed only to the extent of the actual impact on the last approved construction 
schedule and only to the extent of one (1) full day of extended time for each full working day of adverse weather 
conditions which prevented a forty-hour work week within a seven (7) day calendar week. A request for adverse 
weather extension shall not be allowed after the date established for substantial completion. 


ARTICLE 9 PAYMENT APPLICATIONS AND PROJECT COMPLETION 
§ 9.1 Contract Sum 

The Contract Sum is stated in the Design-Build Amendment. 

§ 9.2 Schedule of Values j /*" X \ / 

Where the Contract Sum is based on a stipulated sum or Guaranteed Maximum Price, the Design-Builder; pri'br to 
the first Application for Payment after execution of the Design-Build Amendment shall submitito the Owner a 
schedule of values allocating the entire Contract Sum to the various portions of the Work and pirepared in such form 
and supported by such data to substantiate its accuracy as the Owner may require. This schedule, unless objected to 
by the Owner, shall be used as a basis for reviewing the Design-Builder’s Applications for Payfrient. j j 

| ' . ".I 

§ 9.3 Applications for Payment '•—-. . . - - - 

§ 9.3.1 At least ten days before the date established for each progress payment, the Design-Builder shall submit to 
the Owner an itemized Application for Payment for completed portions of the Work. The applicationshall be 
notarized, if required, and supported by data substantiating the Design-Builder’s right to payment as the Owner may 
require, such as copies of requisitions from the Architect, Consultants, Contractors, and material suppliers, and shall 
reflect retainage if provided for in the Design-Build Documents. / / >, \ 

I I \ \ 

§ 9.3.1.1 As provided in Section 6.3.9, Applications for Payment may include requests for payipent on account of 
changes in the Work that have been properly authorized by Change Directives, or by interim determinations of the 
Owner, but not yet included in Change Orders, | 

§ 9.3.1.2 Applications for Payment shall not include requests for payment for portions of the Work for which the 
Design-Builder does not intend to pay the Architect, Consultant, Contractor, material supplier, or other persons or 
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entities providing services or work for the Design-Builder, unless such Work has been performed by others whom 
the Design-Builder intends to pay. 


§ 9.3.2 Unless otherwise provided in the Design-Build Documents, payments shall be made for services provided as 
well as materials and equipment delivered and suitably stored at the site for subsequent incorporation in the Work. If 
approved in advance by the Owner, payment may similarly be made for materials and equipment suitably stored off 
the site at a location agreed upon in writing. Payment for materials and equipment stored or) or pff the site shall be 
conditioned upon compliance by the Design-Builder with procedures satisfactory to the Owner to establish the 
Owner’s title to such materials and equipment or otherwise protect the Owner’s interest, and shall include the costs 
of applicable insurance, storage and transportation to the site for such materials and equipment stored off the site. 

| j 

§ 9.3.3 The Design-Builder warrants that title to all Work, other than Instruments of Service, cdvered by an 
Application for Payment will pass to the Owner no later than the time of payment. The Design-Builder further 
warrants that, upon submittal of an Application for Payment, all Work for which Certificates for Payment have been 
previously issued and payments received from the Owner shall, to the best of the Design-Builder’s knowledge, 
information and belief, be free and clear of liens, claims, security interests or encumbrances infavor of the 
Design-Builder, Architect, Consultants, Contractors, material suppliers, or other persons or entities entitled to! make 
a claim by reason of having provided labor, materials and equipment relating to the Work. 

j 5 j i 

§ 9.4 Certificates for Payment j :< j j 

The Owner shall, within twenty-one days after receipt of the Design-Builder’s Application for Payment, issue to the 
Design-Builder a Certificate for Payment indicating the amount the Owner determines is properly due, an’d notify 
the Design-Builder in writing of the Owner’s reasons for withholding certification in whole' or in part as provided, in 
Section 9.5.1, 

§ 9.5 Decisions to Withhold Certification 

§ 9.5.1 The Owner may withhold a Certificate for Payment in whole or in part to the extent reasonably necessary to 
protect the Owner due to the Owner’s determination that the Work has not progressed to the point indicated in the j 
Design-Builder’s Application for Payment, or the quality of the Work is not in accordance yvith the Design-Build j 
Documents. If the Owner is unable to certify payment in the amount of the Application, the; Owner will notify the ] 
Design-Builder as provided in Section 9.4. If the Design-Builder and Owner cannot agree dh a revised amountj the 
Owner will promptly issue a Certificate for Payment for the amount that the Owner deems to be due and owing. The 
Owner may also withhold a Certificate for Payment or, because of subsequently discovered evidence, may nullify 
the whole or a part of a Certificate for Payment previously issued to such extent as may be necessary to protect the 
Owner from loss for which the Design-Builder is responsible because of 

.1 defective Work, including design and construction, not remedied; - 

.2 third party claims filed or reasonable evidence indicating probable filing of such claims unless 

security acceptable to the Owner is provided by the Design-Builder; / \ \ / 

,3 failure of the Design-Builder to make payments properly to the Architect, Consultants, Contractors or 
others, for services, labor, materials or equipment; j j / 

.4 reasonable evidence that the Work cannot be completed for the unpaid balance of the Contract Sum; 

.5 damage to the Owner or a separate contractor; | : I 

.6 reasonable evidence that the Work will not be completed within the Contract Tipie, and that thb 

unpaid balance would not be adequate to cover actual or liquidated damages'for the anticipated delay; 

or ----—- 

.7 repeated or substantial failure to carry out the Work in accordance with the Design-Build Documents. 



§ 9.5.2 When the above reasons for withholding certification are removed, certification will be made for amounts 
previously withheld. /" 

/ / \ \ 

§ 9.5.3 If the Owner withholds certification for payment under Section 9.5.1.3, the Owner may,;at its sole option, 
issue joint checks to the Design-Builder and to the Architect or any Consultants, Contractor, material or equipment 
suppliers, or other persons or entities providing services or work for the Design-Builder to whom the Design-Builder t 
failed to make payment for Work properly performed or material or equipment suitably delivered. 
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§ 9.6 Progress Payments 

§ 9.6.1 After the Owner has issued a Certificate for Payment, the Owner shall make payment in the manner and 
within the time provided in the Design-Build Documents. 


§ 9.6.2 The Design-Builder shall pay each Architect, Consultant, Contractor, and other person or entity providing 
services or work for the Design-Builder no later than the time period required by applicable law, but in no event 
more than seven days after receipt of payment from the Owner the amount to which the Architect, Consultant, 
Contractor, and other person or entity providing services or work for the Design-Builder is entitled, reflecting 
percentages actually retained from payments to the Design-Builder on account of the portion of the Work performed 
by the Architect, Consultant, Contractor, or other person or entity. The Design-Builder shall, by appropriate 
agreement with each Architect, Consultant, Contractor, and other person or entity providing services or work for the 
Design-Builder, require each Architect, Consultant, Contractor, and other person or entity providing services or 
work for the Design-Builder to make payments to subconsultants and subcontractors in a similar manner. 

j | 

§ 9.6.3 The Owner will, on request and if practicable, furnish to the Architect, a Consultant, Contractor, or other 
person or entity providing services or work for the Design-Builder, information regarding percentages of completion 
or amounts applied for by the Design-Builder and action taken thereon by the Owner on account of portibhs of the 
Work done by such Architect, Consultant, Contractor or other person or entity providing services or work for the 
Design-Builder. 


! ! 


S i 

§ 9.6.4 The Owner has the right to request written evidence from the Design-Builder that thje Design-Builder has 
properly paid the Architect, Consultants, Contractors, or other person or entity providing services or work for the 
Design-Builder, amounts paid by the Owner to the Design-Builder for the Work. Owner shall have the right to 
contact the Architect, Consultants, and Contractors to ascertain whether they have been properly paid. The Owner 
shall have no obligation to pay or to see to the payment of money to a Consultant or Contractor. 


§ 9.6.5 Design-Builder payments to material and equipment suppliers shall be treated in a manner similar to that 
provided in Sections 9.6.2,9.6.3 and 9.6.4. 

§ 9.6.6 A Certificate for Payment, a progress payment, or partial or entire use or occupancy!: of the Project by the 
Owner shall not constitute acceptance of Work not in accordance with the Design-Build Documents. I 

| § 9.6.7 [number not used] 

§ 9.7 Failure of Payment 

If the Owner does not issue a Certificate for Payment, through no fault of the Design-Builder, within the time 
required by the Design-Build Documents, then the Design-Builder may, upon seven additional days’ written notice • 
to the Owner, stop the Work until payment of the amount owing has been received. The Contract Time'shalhbe 
extended appropriately and the Contract Sum shall be increased by the amount of the Design-Builder’s reasonable 
costs of shut-down, delay and start-up, plus interest as provided for in the Design-Build Documents. 

i ] | [ 

§ 9.8 Substantial Completion 

§ 9.8.1 Substantial Completion is the stage in the progress of the Work when the Work or designated portion [hereof 
is sufficiently complete in accordance with the Design-Build Documents so that the Owner’can occupy or utilize the 
Work for its intended use. The date of Substantial Completion is the date certified by the Owner in accordance with 
this Section 9.8. 


§ 9.8.2 When the Design-Builder considers that the Work, or a portion thereof which the Owner agrees to accept 
separately, is substantially complete, the Design-Builder shall prepare and submit to the 0 
issued by the South Carolina Office of School Facilities and a comprehensive list of items 
corrected prior to final payment. Failure to include an item on such list does not alter the r 
Design-Builder to complete all Work in accordance with the Design-Build Documents. 

§ 9.8.3 Upon receipt of the Design-Builder’s list, the Owner shall make an inspection to determine whether the 
Work or designated portion thereof is substantially complete. If the Owner’s inspection discloses any item, whether 
or not included on the Design-Builder’s list, which is not sufficiently complete in accordance with the Design-Build 
Documents so that the Owner can occupy or utilize the Work or designated portion thereof for its intended use, the 


'wner an ocCupancy permit 
to be completed or 
esponsibility of the 
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Design Builder shall, before issuance of the Certificate of Substantial Completion, complete or correct such item 
upon notification by the Owner. In such case, the Design-Builder shall then submit a request for another inspection 
by the Owner to determine Substantial Completion. 


§ 9.8.4 Prior to issuance of the Certificate of Substantial Completion under Section 9.8.5, the Owner and 
Design-Builder shall discuss and then determine the parties’ obligations to obtain and maintain property insurance 
following issuance of the Certificate of Substantial Completion. 1 j 

L i 

§ 9.8.5 When the Work or designated portion thereof is substantially complete, the Design-Builder will prepare for 
the Owner’s signature an occupancy permit issued by the South Carolina Office of School Facilities and a 
Certificate of Substantial Completion that shall, upon the Owner’s signature, establish the tjate of Substantial 
Completion; establish responsibilities of the Owner and Design-Builder for security, maintenance, heat, utilities, 
damage to the Work and insurance; and fix the time within which the Design-Builder shall finish all items on the list 
accompanying the Certificate. Warranties required by the Design-Build Documents shall commence on the date of 
Substantial Completion of the Work or designated portion thereof unless otherwise provided in the Certificate of 
Substantial Completion. j j 

i * n 

§ 9.8.6 The Certificate of Substantial Completion shall be submitted by the Design-Builder 1 to the Owner for Written 
acceptance of responsibilities assigned to it in the Certificate. Upon the Owner’s acceptance, and consent lof surety, 
if any, the Owner shall make payment of retainage applying to the Work or designated portion thereof. Payment 
shall be adjusted for Work that is incomplete or not in accordance with the requirements of thepesign-Build 
Documents. $ " 

L_ _ __ 

§ 9.9 Partial Occupancy or Use 

§ 9.9.1 The Owner may occupy or use any completed or partially completed portion of the Work at any stage when 
such portion is designated by separate agreement with the Design-Builder, provided such occupancy or use is 
consented to, by endorsement or otherwise, by the insurer providing property insurance and authorized by public 
authorities having jurisdiction over the Project. Such partial occupancy or use may commence whether or not the j 
portion is substantially complete, provided the Owner and Design-Builder have accepted in, writing the 
responsibilities assigned to each of them for payments, retainage, if any, security, maintenance, heat, utilities, j j 
damage to the Work and insurance, and have agreed in writing concerning the period for correction of the Wor|c and 
commencement of warranties required by the Design-Build Documents. When the Design-Builder considers a' 
portion substantially complete, the Design-Builder shall prepare and submit a list to the Owner as provided under 
Section 9.8.2. Consent of the Design-Builder to partial occupancy or use shall not be unreasonably withheld. The 
stage of the progress of the Work shall be determined by written agreement between the Owner and Design-Builder. 


§ 9.9.2 Immediately prior to such partial occupancy or use, the Owner and Design-Builder shall jointly inspect the. 
area to be occupied or portion of the Work to be used in order to determine and record the condition of the Work’ 

j f \ V 

§ 9.9.3 Unless otherwise agreed upon, partial occupancy or use of a portion or portions of the Work shall hot , f 
constitute acceptance of Work not complying with the requirements of the Design-Build Documents. 

§ 9.10 Final Completion and Final Payment j 1 , ^ j ! 

§ 9.10.1 Upon receipt of the Design-Builder’s written notice that the Work is ready for final inspection and 
acceptance and upon receipt of a final Application for Payment, the Owner will promptly make such inspection. 
When the Owner finds the Work acceptable under the Design-Build Documents and the Contract fully performed, 
the Owner will, subject to Section 9.10.2, promptly issue a final Certificate for Payment. 


§ 9.10.2 Neither final payment nor any remaining retained percentage shall become due until file Design-Builder 
submits to the Owner (1) an affidavit that payrolls, bills for materials and equipment, and other jndebtedness 
connected with the Work, for which the Owner or the Owner’s property might be responsible of encumbered, (less 
amounts withheld by Owner) have been paid or otherwise satisfied, (2) a certificate evideneing that insurance 
required by the Design-Build Documents to remain in force after final payment is currently in effect, (3) a written 
statement that the Design-Builder knows of no substantial reason that the insurance will not be renewable to cover 
the period required by the Design-Build Documents, (4) consent of surety, if any, to final payment, (5) 
as-constructed record copy of the Construction Documents marked to indicate field changes and selections made 
during construction, (6) manufacturer’s warranties, product data, and maintenance and operations manuals, and (7) 


1 
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if required by the Owner, other data establishing payment or satisfaction of obligations, such as receipts, or releases 
and waivers of liens, claims, security interests, or encumbrances, arising out of the Contract, to the extent and in 
such form as may be designated by the Owner. If an Architect, a Consultant, or a Contractor, or other person or 
entity providing services or work for the Design-Builder, refuses to furnish a release or waiver required by the 
Owner, the Design-Builder may furnish a bond satisfactory to the Owner to indemnify the Owner against such liens, 
claims, security interests, or encumbrances. If such liens, claims, security interests, or encumbrances remains 
unsatisfied after payments are made, the Design-Builder shall refund to the Owner all money that the Owner may be 
compelled to pay in discharging such liens, claims, security interests, or encumbrances, including all costs and 
reasonable attorneys’ fees. 

§ 9.10.3 If, after Substantial Completion of the Work, final completion thereof is materially delayed through no fault 
of the Design-Builder or by issuance of Change Orders affecting final completion, the Owner shall, upon application 
by the Design-Builder, and without terminating the Contract, make payment of the balancedueifor that portion of 
the Work fully completed and accepted. If the remaining balance for Work not fully completed |or corrected is less 
than retainage stipulated in the Design-Build Documents, and if bonds have been furnished, the written consent of 
surety to payment of the balance due for that portion of the Work fully completed and accepted; shall be submitted 
by the Design-Builder to the Owner prior to issuance of payment. Such payment shall be made under terms and 
conditions governing final payment, except that it shall not constitute a waiver of claims. 

i 1 | j 

§ 9.10.4 The making of final payment shall constitute a waiver of Claims by the Owner exdept those arising from 
.1 liens, Claims, security interests or encumbrances arising out of the Contract tad tasettled; ■ 

.2 failure of the Work to comply with the requirements of the Design-Build Documents; ' 

.3 terms of special warranties required by the Design-Build Documents; !._...... . 

.4 post-occupancy services to be provided by or through the Design-Builder. 

§ 9.10.5 Acceptance of final payment by the Design-Builder shall constitute a waiver of claims by the 
Design-Builder except those previously made in writing and identified by the Design-Builder as unsettled at the time 
of final Application for Payment. ; 

r" I 

ARTICLE 10 PROTECTION OF PERSONS AND PROPERTY j ->■ 

§ 10.1 Safety Precautions and Programs I 

The Design-Builder shall be responsible for initiating, maintaining and supervising all safety precaution? and 
programs in connection with the performance of the Contract. 

§ 10.2 Safety of Persons and Property 

§ 10.2.1 The Design-Builder shall be responsible for precautions for the safety of, and reasonable protection to 
prevent damage, injury or loss to / \ 

.1 employees on the Work and other persons who may be affected thereby; , ^ \ / 

.2 the Work and materials and equipment to be incorporated therein, whether in storage on ofofffhe 

site, under care, custody or control of the Design-Builder or the Architect, Cbnsultants, or 
Contractors, or other person or entity providing services or work for the Design-jBuilder; and 
.3 other property at the site or adjacent thereto, such as trees, shrubs, lawns, walks,, pavements, 
roadways, or structures and utilities not designated for removal, relocation or replacement m the 
course of construction. 


§ 10.2.2 The Design-Builder shall comply with, and give notices required by, applicable laws, statutes, ordinances, 
codes, rules and regulations, and lawful orders of public authorities, bearing on safety of persons or property, or 
their protection from damage, injury or loss. 

§ 10.2.3 The Design-Builder shall implement, erect, and maintain, as required by existing conditions and 
performance of the Contract, reasonable safeguards for safety and protection, including posting, danger signs and 1, 

other warnings against hazards, promulgating safety regulations, and notify owners and users of adjacent sites and 
utilities of the safeguards and protections. 

I __j 1 

§ 10.2.4 When use or storage of explosives or other hazardous materials or equipment, or unusual methods, are 
necessary for execution of the Work, the Design-Builder shall exercise utmost care, and carry on such activities 
under supervision of properly qualified personnel. 
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§ 10.2.5 The Design-Builder shall promptly remedy damage and loss (other than damage or loss insured under 
property insurance required by the Design-Build Documents) to property referred to in Sections 10 . 2 . 1.2 and 
10 . 2 . 1 . 3 , caused in whole or in part by the Design-Builder, the Architect, a Consultant, a Contractor, or anyone 
directly or indirectly employed by any of them, or by anyone for whose acts they may be liable and for which the 
Design-Builder is responsible under Sections 10 . 2 . 1.2 and 10 , 2 . 1 . 3 ; except damage or loss attributable to acts or 
omissions of the Owner, or anyone directly or indirectly employed by the Owner, or by anyone for whose acts the 
Owner may be liable, and not attributable to the fault or negligence of the Design-Builder. The foregoing obligations 
of the Design-Builder are in addition to the Design-Builder’s obligations under Section 3 . 1 ; 14 . 


§ 10.2.6 The Design-rBuilder shall designate a responsible member of the Design-Builder’s'organization, at the site, 
whose duty shall be the prevention of accidents. This person shall be the Design-Builder’s superintendent unless 
otherwise designated by the Design-Builder in writing to the Owner. 


S _ i 

§ 10.2.7 The Design-Builder shall not permit any part of the construction or site to be loaded so as to cause damage 
or create an unsafe condition. 

i ! i ] 

§ 10.2.8 Injury or Damage to Person or Property. If the Owner or Design-Builder suffers injury or damage to 
person or property because of an act or omission of the other, or of others for whose acts sdch party is legally; 
responsible, written notice of the injury or damage, whether or not insured, shall be given to the other party wjthin a 
reasonable time not exceeding 21 days after discovery. The notice shall provide sufficient detail to enable; the other 
party to investigate the matter. 1 ' . 

I , ... . .... I 

§ 10.3 Hazardous Materials 

§ 10.3.1 The Design-Builder is responsible for compliance with any requirements included in the Design-Build 
Documents regarding hazardous materials. If the Design-Builder encounters a hazardous material or substance not 
addressed in the Design-Build Documents and if reasonable precautions will be inadequate to prevent foreseeable 
bodily injury or death to persons resulting from a material or substance, including but not limited to asbestos or 
polychlorinated biphenyl (PCB), encountered on the site by the Design-Builder, the DesigryBuilder shall, upon 
recognizing the condition, immediately stop Work in the affected area and report the condition to the Owner inj 
writing. 

§ 10.3.2 Upon receipt of the Design-Builder’s written notice, the Owner shall obtain the services of a licensed 
laboratory to verily the presence or absence of the material or substance reported by the Design-Builder and, in the 
event such material or substance is found to be present, to cause it to be rendered harmless. Unless otherwise 
required by the Design-Build Documents, the Owner shall furnish in writing to the Design-Builder the names and 
qualifications of persons or entities who are to perform tests verifying the presence or absence of such material or 
substance or who are to perform the task of removal or safe containment of such material or. substance. The \ 
Design-Builder will promptly reply to the Owner in writing stating whether or not the Design-Builder has, 
reasonable objection to the persons or entities proposed by the Owner. If the Design-Builder has an objection to a 
person or entity proposed by the Owner, the Owner shall propose another to whom the Design-Builder ha£ no; 
reasonable objection. When the material or substance has been rendered harmless, Work inithe affected area shall 
resume upon written agreement of the Owner and Design-Builder. By Change Order, the Cpntijact Timeshall [be 
extended appropriately and the Contract Sum shall be increased in the amount of the Desigh-Builder’s reasonable 
additional costs of shut-down, delay and start-up. 


§ 10.3.3 To the fullest extent permitted by law, the Owner shall indemnify and hold harmless the Design-Builder, 
the Architect, Consultants, and Contractors, and employees of any of them, from and against claims, damages, 
losses and expenses, including but not limited to attorneys’ fees, arising out of or resulting frpm performance of the 
Work in the affected area, if in fact the material or substance presents the risk of bodily injury or death as described 
in Section 10.3.1 and has not been rendered harmless, provided that such claim, damage, loss or expense is 
attributable to bodily injury, sickness, disease or death, or to injury to, or destruction of, tangible property (other 
than the Work itself), except to the extent that such damage, loss or expense is due to the fault or negligence of the 
party seeking indemnity. | 

| 

§ 10.3.4 The Owner shall not be responsible under this Section 10.3 for materials or substances the Design-Builder 
brings to the site unless such materials or substances are required by the Owner’s Criteria. The Owner shall be 
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responsible for materials or substances required by the Owner’s Criteria, except to the extent of the Design-Builder’s 
fault or negligence in the use and handling of such materials or substances. 


§ 10.3.5 The Design-Builder shall indemnify the Owner for the cost and expense the Owner incurs (1) for 
remediation of a material or substance the Design-Builder brings to the site and negligently handles, or (2) where the 
Design-Builder fails to perform its obligations under Section 10.3.1, except to the extent that th,e cost and expense 
are due to the Owner’s fault or negligence. 

I j 

§ 10.3.6 If, without negligence on the part of the Design-Builder, the Design-Builder is held liable by a government 
agency for the cost of remediation of a hazardous material or substance solely by reason of performing Work as 
required by the Design-Build Documents, the Owner shall indemnify the Design-Builder for all cost and expense 
thereby incurred. 

§ 10.4 Emergencies 

In an emergency affecting safety of persons or property, the Design-Builder shall act, at the Design-Builder’s 
discretion, to prevent threatened damage, injury or loss, f" ’"j 

! j'~j 

ARTICLE 11 UNCOVERING AND CORRECTION OF WORK 

§ 11.1 Uncovering of Work j J ! 

The Owner may request to examine a portion of the Work that the Design-Builder has covered to determine if the 
Work has been performed in accordance with the Design-Build Documents. If such Work is in accordancb with the 
Design-Build Documents, the Owner and Design-Builder shall execute a Change Order to adjust the Contract'Time 
and Contract Sum, as appropriate. If such Work is not in accordance with the Design-Build 1 Documents, the costs of 
uncovering and correcting the Work shall be at the Design-Builder’s expense and the Design-Builder shall not be 
entitled to a change in the Contract Time unless the condition was caused by the Owner or a separate contractor in 
which event the Owner shall be responsible for payment of such costs and the Contract Time will be adjusted as 
appropriate. „ * 

§ 11.2 Correction of Work j ' ' ‘ j j 

§ 11.2.1 Before or After Substantial Completion. The Design-Builder shall promptly correct Work either rejected 
by the Owner or failing to conform to the requirements of the Design-Build Documents, whether discovered before 
or after Substantial Completion and whether or not fabricated, installed or completed. Costs of correcting such I 
rejected or nonconforming Work, including additional testing and inspections, the cost of uncovering and 
replacement, and compensation for any design consultant employed by the Owner whose expenses and 
compensation were made necessary thereby, shall be at the Design-Builder’s expense. 

. * t 

§ 11.2.2 After Substantial Completion 

§ 11.2.2.1 In addition to the Design-Builder’s obligations under Section 3.1.12, if, within two years after the date of 
Substantial Completion of the Work or designated portion thereof or after the date for commencement of warranties 
established under Section 9.9.1, or by terms of an applicable special warranty required by the Design-Build 
Documents, any of the Work is found not to be in accordance with the requirements of the pesign-Build 
Documents, the Design-Builder shall correct it promptly after receipt of written notice from the Owner to jdo so 
unless the Owner has previously given the Design-Builder a written acceptance of such condition. The Ownettshall 
give such notice promptly after discovery of the condition. During the two-year period for correction of the Work, if 
the Owner fails to notify the Design-Builder and give the Design-Builder an opportunity to make the correction,-the 
Owner waives the rights to require correction by the Design-Builder and to make a claim for breach of warranty. If 
the Design-Builder fails to correct nonconforming Work within a reasonable time during that period after-receipt of 
notice from the Owner, the Owner may correct it in accordance with Section 7.9, 

/ /' ' . \ 

§ 11.2.2.2 The two-year period for correction of Work shall be extended with respect to portions of Work first 
performed after Substantial Completion by the period of time between Substantial Completion and the actual 
completion of that portion of the Work. | ! ] 

I | j 

§ 11.2.2.3 The two-year period for correction of Work shall not be extended by corrective Work performed by the 
Design Builder pursuant to this Section 11.2, ! j 
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§ 11.2.3 The Design-Builder shall remove from the site portions of the Work that are not in accordance with the 
requirements of the Design-Build Documents and are neither corrected by the Design-Builder nor accepted by the 
Owner. 


§ 11.2.4 The Design-Builder shall bear the cost of correcting destroyed or damaged construction of the Owner or 
separate contractors, whether completed or partially completed, caused by the Design-Builder’s correction or 
removal of Work that is not in accordance with the requirements of the Design-Build Docufriehts. 

j | 

§ 11.2.5 Nothing contained in this Section 11.2 shall be construed to establish a period of Imitation with respect to 
other obligations the Design-Builder has under the Design-Build Documents. Establishment of the two-year period 
for correction of Work as described in Section 11.2.2 relates only to the specific obligation of the Design-Builder-to 
correct the Work, and has no relationship to the time within which the obligation to comply! with the Design-Build 
Documents may be sought to be enforced, nor to the time within which proceedings may be cortimenced to establish 
the Design-Builder’s liability with respect to the Design-Builder’s obligations other than specifically to correct the 
Work. 

i 1 , 

§ 11.3 Acceplance of Nonconforming Work J 

If the Owner prefers to accept Work that is not in accordance with the requirements of the Design-Build Documents, 
the Owner may do so instead of requiring its removal and correction, in which case the Contract Sum will be j 
reduced as appropriate and equitable. Such adjustment shall be effected whether or not final payment has ; been 
made. Acceptance of Nonconforming Work may only be evidenced by written agreemenfspeeifying the: 
nonconformity and the Owner’s informed consent to accept it. Nonconforming Work shall not become accepted 
Work by inaction or implication. 


ARTICLE 12 COPYRIGHTS AND LICENSES 

§ 12.1 Drawings, specifications, and other documents furnished by the Design-Builder, including those in electronic 
form, are Instruments of Service. The Design-Builder, and the Architect, Consultants, Contractors, and any other 
person or entity providing services or work for any of them, shall be deemed the authors and owners of their 
respective Instruments of Service, including the Drawings and Specifications, and shall retain all common law, 
statutory and other reserved rights, including copyrights. Submission or distribution of Instruments of Service to j 
meet official regulatory requirements, or for similar purposes in connection with the Project, is not to be construed 
as publication in derogation of the reserved rights of the Design-Builder and the Architect, Consultants, and 
Contractors, and any other person or entity providing services or work for any of them. 

§ 12.2 The Design-Builder and the Owner warrant that in transmitting Instruments of Service, or any other 
information, the transmitting party is the copyright owner of such information or has permission from the copyright 
owner to transmit such information for its use on the Project. 

§ 12.3 Upon execution of the Agreement, the Design-Builder grants to the Owner a limited; irrevocable and l" 
non-exclusive license to use the Instruments of Service solely and exclusively for purposes of constructing, using, 
maintaining, altering and adding to the Project, provided that the Owner substantially performs! its obligations^ 
including prompt payment of all sums when due, under the Design-Build Documents. The license granted! under this 
section permits the Owner to authorize its consultants and separate contractors to reproduce applicable portions of 
the Instruments of Service solely and exclusively for use in performing services or construction for the Project. 

§ 12.3.1 The Design-Builder shall obtain non-exclusive licenses from the Architect, Consultants, and Contractors, 
that will allow the Design-Builder to satisfy its obligations to the Owner under this Article 12. The Design-Builder’s 
licenses from the Architect and its Consultants and Contractors shall also allow the Owner, in the event this 
Agreement is terminated for any reason to obtain a limited, irrevocable and non-exclusive license solely and 
exclusively for purposes of constructing, using, maintaining, altering and adding to the Project, provided that the 
Owner (1) agrees to pay to the Architect, Consultant or Contractor all amounts due, and (2) provide the Architect, 
Consultant or Contractor with the Owner’s written agreement to indemnify and hold harmless file Architect, 
Consultant or Contractor from all costs and expenses, including the cost of defense, rclated to claims and causes of 
action asserted by any third person or entity to the extent such costs and expenses arise from the Owner’s alteration 
or use of the Instruments of Service. 


j 


AIA Document A141™ - 2014. Copyright © 2004 and 2014 by The American Institute of Architects. All rights reserved. WARNING: This A] a' 1 ' Document Is 
protected by U.S. Copyright Law and International Treaties. Unauthorized reproduction or distribution of this AIA® Document, or any portion of It, 
may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. This draft was produced by AIA 
software at 14:21:10 on 08/18/2015 under Order No.0239586208 1 which expires on 07/14/2016, and Is not for resale. 

User Notes: (1666021488) 


28 


PAPR - 004288 







§ 12.3.2 In the event the Owner alters the Instruments of Service without the author’s written authorization or uses 
the Instruments of Service without retaining the authors of the Instruments of Service, the Owner releases the 
Design-Builder, Architect, Consultants, Contractors and any other person or entity providing services or work for 
any of them, from all claims and causes of action arising from or related to such uses. The terms of this Section 
12.3.2 shall not apply if the Owner rightfully terminates this Agreement for cause under Sections 13.1.4 or 13.2.2. 

r ] 

ARTICLE 13 TERMINATION OR SUSPENSION 

§ 13.1 Termination or Suspension Prior to Execution of the Design-Build Amendment! 

§ 13.1.1 If the Owner fails to make payments to the Design-Builder for Work prior to execution of the Design-Build 
Amendment in accordance with this Agreement, such failure shall be considered substantial nonperformance and 
cause for termination or, at the Design-Builder’s option, cause for suspension of performance of services under this 
Agreement. If the Design-Builder elects to suspend the Work, the Design-Builder shall give seven days’ written 
notice to the Owner before suspending the Work. In the event of a suspension of the Work, the*|Design-Builder shall 
have no liability to the Owner for delay or damage caused by the suspension of the Work, l^efor e resuming the 
Work, the Design-Builder shall be paid all sums due prior to suspension and any expenses incurred in the 
interruption and resumption of the Design-Builder’s Work. The Design-Builder’s compensation for, and time to 
complete, the remaining Work shall be equitably adjusted. ! j I 

1 ) 1 . 

§ 13.1.2 If the Owner suspends the Project, the Design-Builder shall be compensated for the Work performed! prior 
to notice of such suspension. When the Project is resumed, the Design-Builder shall be compensated for expenses 
incurred in the interruption and resumption of the Design-Builder’s Work. The Design-Builder’s compensation for, 
and time to complete, the remaining Work shall be equitably adjusted. j 

§ 13.1.3 If the Owner suspends the Project for more than 90 cumulative days for reasons other than the fault of the 

Design-Builder, the Design-Builder may terminate this Agreement by giving not less than seven days’ written 

notice. i 

§ 13.1.4 Either party may terminate this Agreement upon not less than seven days’ written notice, should the other '• 
party fail substantially to perform in accordance with the terms of this Agreement through no fault of the party 5 
initiating the termination. I :y - 

{ j 

§ 13.1.5 The Owner may terminate this Agreement upon not less than seven days’ written notice to the,,. 

Design-Builder for the Owner’s convenience and without cause. 

§ 13.1.6 In the event of termination not the fault of the Design-Builder, the Design-Builder shall be compensated for 
Work performed prior to termination and any other expenses directly attributable to termination for which the 
Design-Builder is not otherwise compensated. In no event shall the Design-Builder’s compensation under tljis 
Section 13.1.6 be greater than the compensation set forth in Section 2.1. / , ■*'" “ . \ ! 

j ( \ - 

§ 13.2 Termination or Suspension Following Execution of the Design-Build Amendment 1 
§ 13.2.1 Termination by the Design-Builder j 

§ 13.2.1.1 The Design-Builder may terminate the Contract if the Work is stopped for a period of 30 consecutive 
days through no act or fault of the Design-Builder, the Architect, a Consultant, or a Contractor, or their agents or 
employees, or any other persons or entities performing portions of the Work under direct or indirect contract with 
the Design-Builder, for any of the following reasons: 

.1 Issuance of an order of a court or other public authority having jurisdiction that requires all Work to 
be stopped; 

.2 An act of government, such as a declaration of national emergency that requires all Work to be 

stopped; / 

.3 Because the Owner has not issued a Certificate for Payment and has not notified the Design-Builder \ 

of the reason for withholding certification as provided in Section 9.5.1, or because the Owner has not 
made payment on a Certificate for Payment within the time stated in the Design-Build Documents; or 
.4 The Owner has failed to furnish to the Design-Builder promptly, upon the Design-Builder’s request, 
reasonable evidence as required by Section 7.2.7. 

§ 13.2.1.2 The Design-Builder may terminate the Contract if, through no act or fault of the Design-Builder, fhe 
Architect, a Consultant, a Contractor, or their agents or employees or any other persons or entities performing 
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portions of the Work under direct or indirect contract with the Design-Builder, repeated suspensions, delays or 
interruptions of the entire Work by the Owner as described in Section 13,2.3 constitute in the aggregate more than 
100 percent of the total number of days scheduled for completion, or 120 days in any 365-day period, whichever is 
less. 


§ 13.2.1.3 If one of the reasons described in Section 13.2.1.1 or 13.2.1.2 exists, the Design-Builder may, upon seven 
days’ written notice to the Owner, terminate the Contract and recover from the Owner payment for Work executed, 
including reasonable overhead and profit on that executed Work, and costs incurred by reason of such termination. 

| | 

§ 13.2.1.4 If the Work is stopped for a period of 60 consecutive days through no act or fault of the Design-Builder or 
any other persons or entities performing portions of the Work under contract with the Design-Builder because the 
Owner has repeatedly failed to fulfill the Owner’s obligations under the Design-Build Documehts with respect to 
matters important to the progress of the Work, the Design-Builder may, upon seven additional days’ written notice 
to the Owner, terminate the Contract and recover from the Owner as provided in Section 1 3.2.11.3. 


§ 13.2.2 Termination by the Owner For Cause 
§ 13.2.2.1 The Owner may terminate the Contract if the Design-Builder 




. 1 fails to submit the Proposal by the date required by this Agreement, or if no date] is indicated, within a 
reasonable time consistent with the date of Substantial Completion; 

.2 repeatedly refuses or fails to supply an Architect, or enough properly skilled Cohsullants, : 
Contractors, or workers or proper materials; 

.3 fails to make payment to the Architect, Consultants, or Contractors for services, materials or labor in 
accordance with their respective agreements with the Design-Builder; 

.4 repeatedly disregards applicable laws, statutes, ordinances, codes, rules and regulations, or lawful 
orders of a public authority; or 

.5 is otherwise guilty of substantial breach of a provision of the Design-Build Documents. 

§ 13.2.2.2 When any of the above reasons exist, the Owner may without prejudice to any other rights'or remedies 6f 
the Owner and after giving the Design-Builder and the Design-Builder’s surety, if any, seven days’ written notice,! 
terminate employment of the Design-Builder and may, subject to any prior rights of the surety: 

. 1 Exclude the Design-Builder from the site and take possession of all materials, equipment, tools, and 
construction equipment and machinery thereon owned by the Design-Builder; 

.2 Accept assignment of the Architect, Consultant and Contractor agreements pursuant to 
Section 3.1.15; and 

.3 Finish the Work by whatever reasonable method the Owner may deem expedient. Upon written 

request of the Design-Builder, the Owner shall furnish to the Design-Builder a detailed accounting of 
the costs incurred by the Owner in finishing the Work. .■ \ 


§ 13.2.2.3 When the Owner terminates the Contract for one of the reasons stated in Section,fl3.2.2.1, the 
Design-Builder shall not be entitled to receive further payment until the Work is finished. 1 


V 


§ 13.2.2.4 If the unpaid balance of the Contract Sum exceeds costs of finishing the Work and other damages ; 
incurred by the Owner and not expressly waived, such excess shall be paid to the Design-Builder. If such costs and 
damages exceed the unpaid balance, the Design-Builder shall pay the difference to the Owner. The obligation for 
such payments shall survive termination of the Contract and are expressly included in the performance of the Work 
covered by the Design-Builder’s performance bond. 


§ 13.2.3 Suspension by the Owner for Convenience 

§ 13.2.3.1 The Owner may, without cause, order the Design-Builder in writing to suspend, delay or interrupt the 
Work in whole or in part for such period of time as the Owner may determine. 

If \ \ 

I J 

§ 13.2.3.2 The Contract Sum and Contract Time shall be adjusted for increases in the cost and time caused by 
suspension, delay or interruption as described in Section 13.2.3.1 . Adjustment of the Contract Sum shall include 
profit. No adjustment shall be made to the extent 

.1 that performance is, was or would have been so suspended, delayed or interrupted by another cause 

for which the Design-Builder is responsible; or L . ...™„ .......... : 

.2 that an equitable adjustment is made or denied under another provision of the Contract. 
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§ 13.2.4 Termination by the Owner for Convenience 

§ 13.2.4.1 The Owner may, at any time, terminate the Contract for the Owner’s convenience and without cause. 


§ 13.2.4.2 Upon receipt of written notice from the Owner of such termination for the Owner’s convenience, the 
Design-Builder shall 

.1 cease operations as directed by the Owner in the notice; , J 

.2 take actions necessary, or that the Owner may direct, for the protection and preservation of the Work; 
and, 

.3 except for Work directed to be performed prior to the effective date of termination stated in the 
notice, terminate all existing Project agreements, including agreements with the Architect, 
Consultants, Contractors, and purchase orders, and enter into no further Project agreements and 
purchase orders. 

1 I 

1 a 

§ 13.2.4.3 In case of such termination for the Owner’s convenience, the Design-Builder shall be entitled to receive 
payment for Work executed, and costs incurred by reason of such termination. 

| r 1 

ARTICLE 14 CLAIMS AND DISPUTE RESOLUTION ‘l , 1 

§ 14.1 Claims 

§ 14.1.1 Definition. A Claim is a demand or assertion by one of the parties seeking, as a m^tteij of right, paynient of 
money, or other relief with respect to the terms of the Contract. The term "Claim" also includes) other disputes and 
matters in question between the Owner and Design-Builder arising out of or relating to the Contract. The 
responsibility to substantiate Claims shall rest with the party making the Claim. 


§ 14.1.2 Time Limits on Claims. The Owner and Design-Builder shall commence all claims and causes of action, 
whether in contract, tort, breach of warranty or otherwise, against the other, arising out of or related to the Contract 
in accordance with the requirements of the binding dispute resolution method selected in Section 1.3, within the time 
period specified by applicable law. , ; j 

f" . | 

§ 14.1.3 Notice of Claims j 

§ 14.1.3.1 Prior To Final Payment. Prior to Final Payment, Claims by either the Owner or Design-Builder must be 
initiated by written notice to the other party within 21 days after occurrence of the event giving rise to such Claim br 
within 21 days after the claimant first recognizes the condition giving rise to the Claim, whichever is later. 

§ 14.1.3.2 Claims Arising After Final Payment. After Final Payment, Claims by either the Owner or 
Design-Builder that have not otherwise been waived pursuant to Sections 9.10.4 or 9.10.5, must be initiated by 
prompt written notice to the other party. The notice requirement in Section 14.1.3.1 and the Initial Decision * 

requirement as a condition precedent to mediation in Section 14.2.1 shall not apply. / /’ \ 

j j \ v 

) >. 

§ 14.1.4 Continuing Contract Performance. Pending final resolution of a Claim, except as otherwise agreed jri 
writing or as provided in Section 9.7 and Article 13, the Design-Builder shall proceed diligently with performance of 
the Contract and the Owner shall continue to make payments in accordance with the Design-Build Documents. 

§ 141.1.5 Claims for Additional Cost. If the Design-Builder intends to make a Claim for an increase in the Contract \ 

Sum, written notice as provided herein shall be given before proceeding to execute the portion of the Work that 
relates to the Claim. Prior notice is not required for Claims relating to an emergency endangering life or property 
arising under Section 10.4. .. . . 


§ 14.1.6 Claims for Additional Time 

§ 14.1.6.1 If the Design-Builder intends to make a Claim for an increase in the Contract Tinle, written notice as 
provided herein shall be given. The Design-Builder’s Claim shall include an estimate of co$t and of probable effect 
of delay on progress of the Work. In the case of a continuing delay, only one Claim is necessary. 

! i 

§ 14.1.6.2 If adverse weather conditions are the basis for a Claim for additional time, such Claitn shall be 
documented by data substantiating that weather conditions were abnormal for the period oftime, could not have 
been reasonably anticipated, and had an adverse effect on the scheduled construction. , 
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§ 14,1.7 Claims for Consequential Damages 

The Design-Builder and Owner waive Claims against each other for consequential damages arising out of or relating 
to this Contract. This mutual waiver includes 

.1 damages incurred by the Owner for rental expenses, for losses of use, income, profit, financing, 
business and reputation, and for loss of management or employee productivity or of the services of 
such persons; and ? , 

.2 damages incurred by the Design-Builder for principal office expenses including the compensation of 
personnel stationed there, for losses of financing, business and reputation, arid for loss of profit 
except anticipated profit arising directly from the Work and otherwise available under this 
Agreement. 


This mutual waiver is applicable, without limitation, to all consequential damages due to either party’s termination 
in accordance with Article 13. Nothing contained in this Section 14.1.7 shall be deemed to preclude an award of 
liquidated damages, when applicable, in accordance with the requirements of the Dcsi gn-BUi 1 dDocum ents. 


§ 14.2 Initial Decision f 1 

§ 14.2.1 An initial decision shall be required as a condition precedent to mediation of all Claims between 'the Owner 
and Design-Builder initiated prior to the date final payment is due, excluding those arising tinder Section^ 10.3 and 
10.4 of the Agreement and Sections B.3.2.9 and B.3.2.10 of Exhibit B to this Agreement, uhless 30 days have 
passed after the Claim has been initiated with no decision having been rendered. Unless otherwise mutually agreed 
in writing, the Owner shall render the initial decision on Claims. j , , j 

§ 14.2.2 Procedure L-: „.__ _ 

§ 14.2.2.1 Claims Initiated by the Owner. If the Owner initiates a Claim, the Design-Builder shall provide a 
written response to Owner within ten days after receipt of the notice required under Section 14.1.3.1. Thereafter, the 
Owner shall render an initial decision within ten days of receiving the Design-Builder’s response: (1) withdrawing 
the Claim in whole or in part, (2) approving the Claim in whole or in part, or (3) suggesting a compromise. 

§ 14.2.2.2 Claims Initiated by the Design-Builder. If the Design-Builder initiates a Claim, the Owner will talce ojie 
or more of the following actions within ten days after receipt of the notice required under Section 14.1.3.1: j j 
(1) request additional supporting data, (2) render an initial decision rejecting the Claim in Whole or in part, 

(3) render an initial decision approving the Claim, (4) suggest a compromise or (5) indicate that it is unable to render 
an initial decision because the Owner lacks sufficient information to evaluate the merits of the Claim. 


§ 14.2.3 In evaluating Claims, the Owner may, but shall not be obligated to, consult with or seek information from 
persons with special knowledge or expertise who may assist the Owner in rendering a decision. The retention of 
such persons shall be at the Owner’s expense. , * \ 


§ 14.2.4 If the Owner requests the Design-Builder to provide a response to a Claim or to furnish additional V 
supporting data, the Design-Builder shall respond, within ten days after receipt of such request and shall either, (i) 
provide a response on the requested supporting data, (2) advise the Owner when the response or supporting data will 
be furnished or (3) advise the Owner that no supporting data will be furnished. Upon receipt of,the response or 
supporting data, if any, the Owner will either reject or approve the Claim in whole or in part. 


i 

§ 14.2.5 The Owner’s initial decision shall (1) be in writing; (2) state the reasons therefor; and (3) identify any 
change in the Contract Sum or Contract Time or both. The initial decision shall be final and binding on the parties 
but subject to mediation and, if the parties fail to resolve their dispute through mediation, to binding dispute 
resolution. /■ 

§ 14.2.6 Either party may file for mediation of an initial decision at any time, subject to the terms of 
Section 14.2.6.1. j 

j | 

§ 14.2.6.1 Either party may, within 30 days from the date of an initial decision, demand in writing that the other 
party file for mediation within 60 days of the initial decision. If such a demand is made and; theiparty receiving the 
demand fails to file for mediation within the time required, then both parties waive their ri^its to mediate or pursue 
binding dispute resolution proceedings with respect to the initial decision. L—™. - — 


j 

') 


j 
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§ 14.2.7 In the event of a Claim against the Design-Builder, the Owner may, but is not obligated to, notify the 
surety, if any, of the nature and amount of the Claim. If the Claim relates to a possibility of a Design-Builder’s 
default, the Owner may, but is not obligated to, notify the surety and request the surety’s assistance in resolving the 
controversy. 


| (Paragraph deleted) 

§ 14.3 Mediation 

§ 14.3.1 Claims, disputes, or other matters in controversy arising out of or related to the Contrapt, except those 
waived as provided for in Sections 9.10.4, 9.10.5, and 14,1.7, shall be subject to mediation as a condition precedent 
to binding dispute resolution. 

! i 

§ 14.3.2 The parties shall endeavor to resolve their Claims by mediation. The mediation shall proceed in advance 
of binding dispute resolution proceedings, which shall be stayed pending mediation for a period of 60 days from the 
date of filing, unless stayed for a longer period by agreement of the parties or court order. 

§ 14.3.3 The parties shall share the mediator’s fee and any filing fees equally. The mediation shall be held in the 
place where the Project is located, unless another location is mutually agreed upon. Agreements reached in 1 
mediation shall be enforceable as settlement agr eements in any court having jurisdiction. j 


| (Paragraphs deleted) L... 

ARTICLE 15 MISCELLANEOUS PROVISIONS 
§ 15.1 Governing Law 

| The Contract shall be governed by the law of the place where the Project is located. 

§ 15.2 Successors and Assigns ,,, j J 

§ 15.2.1 The Owner and Design-Builder, respectively, bind themselves, their partners, successors, assigns and }egal 
representatives to the covenants, agreements and obligations contained in the Design-Build)Documents. Excep} as; 
provided in Section 15 . 2 . 2 , neither party to the Contract shall assign the Contract as a whole without written cOnseht 
of the other. If either party attempts to make such an assignment without such consent, that party shall nevertheless 
remain legally responsible for all obligations under the Contract. 

§ 15.2.2 The Owner may, without consent of the Design-Builder, assign the Contract to a lender providing 
construction financing for the Project, if the lender assumes the Owner’s rights and obligations under the 
Design-Build Documents. The Design-Builder shall execute all consents reasonably required to facilitate Such 
assignment. / " \ \ 

\ i \ ' x 

§ 15.2.3 If the Owner requests the Design-Builder, Architect, Consultants, or Contractors to execute certificates, 
other than those required by Section 3.1.10, the Owner shall submit the proposed language pf sUch certificates for 
review at least 14 days prior to the requested dates of execution. If the Owner requests the Design-Builder, 
Architect, Consultants, or Contractors to execute consents reasonably required to facilitate assignment to a leijder, 
the Design-Builder, Architect, Consultants, or Contractors shall execute all such consents that are consistent with 
this Agreement, provided the proposed consent is submitted to them for review at least 14 days prior to execution. 
The Design-Builder, Architect, Consultants, and Contractors shall not be required to execute certificates or consents 
that would require knowledge, services or responsibilities beyond the scope of their services. 

§ 15.3 Written Notice /’ , 

Written notice shall be deemed to have been duly served if delivered in person to the individual, to a member of the 
firm or entity, or to an officer of the corporation for which it was intended; or if delivered at, or sent by registered or 
certified mail or by courier service providing proof of delivery to, the last business address known to the party 
giving notice. Written notice may also be established by acknowledgements and responses exchanged via 
electronic communications such as electronic mail or any internal messaging functionality of BIM and/or project 
management software used by the parties for the project. 


j 

i 

I 


i 

i 
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§ 15.4 Rights and Remedies 

§ 15.4.1 Duties and obligations imposed by the Design-Build Documents, and rights and remedies available 
thereunder, shall be in addition to and not a limitation of duties, obligations, rights and remedies otherwise imposed 
or available by law. 


§ 15.4.2 No action or failure to act by the Owner or Design-Builder shall constitute a waiver of a right or duty 
afforded them under the Contract, nor shall such action or failure to act constitute approval !of cir acquiescence in a 
breach thereunder, except as may be specifically agreed in writing. 

§ 15.5 Tests and Inspections 

§ 15.5.1 Tests, inspections and approvals of portions of the Work shall be made as required by the Design-Build 
Documents and by applicable laws, statutes, ordinances, codes, rules and regulations or lawful Orders of public 
authorities. Unless otherwise provided, the Design-Builder shall make arrangements for such tests, inspections and 
approvals with an independent testing laboratory or entity acceptable to the Owner, or withthe appropriate public 
authority, and shall bear all related costs of tests, inspections and approvals. The Design-Builder shall give the 
Owner timely notice of when and where tests and inspections are to be made so that the Ovynerimay be present for 
such procedures. The Owner shall bear costs of (1) tests, inspections or approvals that do not become requirements 
until after bids are received or negotiations concluded, and (2) tests, inspections or approvals where building bodes 
or applicable laws or regulations prohibit the Owner from delegating their cost to the Design-Builder. 

M 

§ 15.5.2 If the Owner determines that portions of the Work require additional testing, inspectioh or approval not 
included under Section 15.5.1, the Owner will instruct the Design-Builder to make arrangements for such additional 

testing, inspection or approval by an entity acceptable to the Owner, and the Design-Builder shall give timely notice. .! 

to the Owner of when and where tests and inspections are to be made so that the Owner may be present for such 
procedures. Such costs, except as provided in Section 15.5.3, shall be at the Owner’s expense. 

§ 15.5.3 If such procedures for testing, inspection or approval under Sections 15.5.1 and 15.5.2 reveal failure of the 
portions of the Work to comply with requirements established by the Design-Build Documents, all costs made ! } 

necessary by such failure shall be at the Design-Builder’s expense. . 

1 ■■■< ; j 

§ 15.5.4 Required certificates of testing, inspection or approval shall, unless otherwise required.by the Design-Build 
Documents, be secured by the Design-Builder and promptly delivered to the Owner. ,. v i 

§ 15.5.5 If the Owner is to observe tests, inspections or approvals required by the Design-Build Documents, the 
Owner will do so promptly and, where practicable, at the normal place of testing. 

§ 15.5.6 Tests or inspections conducted pursuant to the Design-Build Documents shall be made promptly to avoid 
unreasonable delay in the Work. / ,>\ \ 

! I \ *, 

§ 15.6 Confidential Information 

If the Owner or Design-Builder transmits Confidential Information, the transmission of such Confidential i 
Information constitutes a warranty to the party receiving such Confidential Information that the transmitting party is 
authorized to transmit the Confidential Information. If a party receives Confidential Information, the receiving party 
shall keep the Confidential Information strictly confidential and shall not disclose it to any other person or entity i 

except as set forth in Section 15.6.1. 1 — - - . 


§ 15.6.1 A party receiving Confidential Information may disclose the Confidential Information as required by law or 
court order, including a subpoena or other form of compulsory legal process issued by a court or. governmental 
entity. A party receiving Confidential Information may also disclose the Confidential Information to its employees, 
consultants or contractors in order to perform services or work solely and exclusively for the Project, provided those 
employees, consultants and contractors are subject to the restrictions on the disclosure and use of Confidential 
Information as set forth in this Contract. 

§ 15.7 Capitalization 

Terms capitalized in the Contract include those that are (1) specifically defined, (2) 

(3) the titles of other documents published by the American Institute of Architects. 


s of numbered articles or 
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§ 15.8 Interpretation 

§ 15.8.1 In the interest of brevity the Design-Build Documents frequently omit modifying words such as "all" and 
"any" and articles such as "the" and "an," but the fact that a modifier or an article is absent from one statement and 
appears in another is not intended to affect the interpretation of either statement. 


§ 15.8.2 Unless otherwise stated in the Design-Build Documents, words which have well-known technical or 
construction industry meanings are used in the Design-Build Documents in accordance with subh recognized 
meanings. 


Conduct of the Architect’s Principal, Employees, Agents and Representatives 

The safety and security of District staff, students and the general public are of utmost priority to the 
District. To that end, the Architect shall be responsible for ensuring compliance by the Architect and any 
employees, agents or representatives of the Architect, including all Design Consultants,ito the following: 

A. No drugs, alcohol, knives, firearms or other weapons on District property, whether or not there is an 
existing occupied building. 

B. No fraternizing with, threats to, or use of abusive or profane language in the presence tot' students, parents, 
visitors, or Distinct representatives, agents, or employees. 

C. No improper attire, actions or gestures while on any District property. 

1 . ? . ? j 

No smoking on District property in conformance to Horry County Board of Education policy. ; Violations 
of such policy shall result in a civil penalty of up to $1,000 per occurence to tijie individual responsible 
and/or the Architect for whom the individual is a Principal, employee, agent, or representative. 

D. Secure SLED (State Law Enforcement Division) criminal background checks on all the Architect’s 

Principals, employees, agents, and representatives performing work on District property and contractually 
require the same of all Design Consultants, their employees, agents, and representatives. No employees, 
agents or representatives of the Architect and Design Consultants having committed violent crimes, crimes 
against children, or crimes of moral turpitude are allowed access to the District’s premises. Such SLED 
criminal background checks shall be maintained on file in the offices of the respective Architect and Design 
Consultant and made available to appropriate District personnel or the District’s legal counsel immediately 
upon request. | j 


Promotional Materials 

The Design Builder shall have the right to include photographic or artistic representations of the design of 
the Project among the Design Builder’s promotional and professional materials. The Design 
Builder shall be given reasonable access to the completed Project to make such representations, The District 
shall provide professional credit for the Architect and Design Builder in the. District’s prom'otibnal . 
materials for the Project. The Architect shall not make any representations in promotional and professional 
materials other than the identification of the District without the District’s approval of the written copy prior to 
submission, printing and distribution. This condition shall survive termination or completi on of this Agreement. 

I.! !. 

Drug-Free Workplace 

The Architect and the Architect’s Design Consultants shall be responsible for initiating, maintaining and 
supervising all drug-free programs in connection with the performance of this Agreement. The drug-free programs 
shall conform to Title 44, Chapter 107, § 44-107-10 through § 44-107-90 of the South Carolina Code of Laws as 
may be amended. / S'* 


Right Audit Project j | j 

1 k || 

The District shall have the right to audit the books and records of the Architect to the extent that the hooks and { 
records relate to the performance of this Agreement and shall include all pricing and Change Order (Attachment 
E) data. Such books and records related to the work covered under this Agreement shall be maintained by 
the Architect for a period of not less than three (3) years from the date of final payment to the Architect under 
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this Agreement. This requirement shall also apply to any Design Consultants performing services under the 
Architect’s direction. 


The Office of General Services of the State of South Carolina, or any auditor under contract with the District has 
the right to audit the Architect’s records related to any Project incorporated under this Agreement during the time 
frame stated in the previous paragraph. The Architect shall ensure that all records pertaining to any Project are 
available for inspection at the location specified by the District within seventy-two (72) hours of notification at 
no additional cost to the District. This requirement shall survive tennination or completion of the Agreement. 

t L,.... 

Traffic Control On-Site and Off-Site: The Contractor shall conduct its operations'in a manner to not 
interrupt pedestrian or vehicle traffic except as approved by the District and the South Carolina Department of 
Transportation. The worksite shall be confined to the smallest area possible allowing maximum use of streets, 
sidewalks, parking areas or other pedestrian areas and reduce to a minimum any hazard to traffic or pedestrians. 
The Contractor shall use worker and traffic control signs and devices necessary to comply; with Section VI of U.S. 
Department of Labor, Federal Highway Administration, Manual on Uniform Traffic Control Devices for Streets 
and Highways (Washington, DC: GPO) as may be amended, to facilitate traffic control on public roads, streets, or 
highways when work performed obstructs public traffic. When such traffic areas are obstructed to ariy extent by 
work in progress, workers equipped with flags shall direct vehicle and pedestrian traffic. The Workers so designated 
shall not be assigned any other duties while engaged in directing traffic. 

I I! 

Safety Designee: The Contractor shall designate a competent individual at the worksite’ whose duty shall be 
the prevention of accidents and the implementation and monitoring of all OSHA construction safety standards 
and requirements. Hie competent individual shall serve as spotter where there is exposure of pedestrians, students, 
parents, or visitors to falling debris and, in addition, shall ensure on a daily basis that all fencing or other safety 
barriers are in an upright position to prevent ingress and egress to "lay down" areas or work areas by unauthorized 
individuals. 

Licenses and Permits: During the term of the contract, the Contractor shall be responsible for obtaihing 
and maintaining in good standing, all licenses (including professional licenses, if any), permits, < ! 

inspections and related fees for each or any such licenses, permits and/or inspections required by state, county* 
city or other government entity or unit to accomplish the work specified in this solicitation and the contract j 

Iran Divestment Act: The Iran Divestment Act List is a list published by the [State] Board pursuant to 
Section 11- 57-310 that identifies persons engaged in investment activities in Iran. Currently, the list is available at 
the following URL: http;//piocurement.s c.gov /PS/PS-iiandivestment.phtm(.) Consistent with Section 11-57-310(B), 
the Contractor shall not contract with any person to perform a part of the Work, if, at the time you enter info a 
subcontract, that person is on the then-current version of the Iran Divestment Act List 




ARTICLE 16 SCOPE OF THE AGREEMENT 
§ 16.1 This Agreement is comprised of the following documents listed below: 




.1 AIA Document A141™-2014, Standard Form of Agreement Between Owner arid Design-Builder 
.2 AIA Document A141™-2014, Exhibit A, Design-Build Amendment, if executed . ...... 

.3 AIA Document A141™-2014, Exhibit B, Insurance and Bonds 

.4 AIA Document A141™-2014, Exhibit C, Sustainable Projects, if completed 
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.5 AIA Document E203™-2013, Building Information Modeling and Digital Data Exhibit, if 
completed, or the following: 
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Additions and Deletions Report for 

® Tli 

A!A Document A141 -2014 

i I 

This Additions and Deletions Report, as defined on page 1 of the associated document, reproduces below all text the author has 
added to the standard form AIA document in order to complete it, as well as any text the author may have added to or deleted from 
the original AIA text. Added text is shown underlined. Deleted text is indicated with a horizontal line through the original AIA text. 

i i 

Note: This Additions and Deletions Report is provided for information purposes only and is not incorporated Into or constitute any 
part of the associated AIA document. This Additions and Deletions Report and its associated document were generated 
simultaneously by AIA software at 14:21:10 on 08/18/2015. j 


PAGE 1 

AGREEMENT made as of the ; day of in the year tw o thousand fifte en (2015') j 


Horry Count y Schools , South Carolina, a political su bdivision of the State of South Ca rolina. 



Request tor Proposa ls No. 1415-91 _ 

PAGE 2 

C SUSTAINABLE PROJECTS 

D BUI LDING I NFORMATION MODELING AND DIGITAL D ATA 


Per "Design Requirements" published for Solicitation No. 14 15-91. 
PAGE 3 

j Per "Design Requirements" published f or Solicitation No. 1415-91 . 


Per "Design Requirements" p ublished for So 1 icitati on No. 1415-91 . 



Per "Design Requirements” published for Solicitation No. 1415-91 . 

§ 1.1.5 Incenti v e- p ro grams th e Own e r intends to pursu e for - th e- Proj e ct,- including those r el at e d to th e Sustainabl e 
Qbjee ti ve, and any - d e ad lines- for rec e iving the inc e ntiv e s that ar e d e p e nd e nt on, or r e lat e d to, the D e sign Build e r’ s 
servic e s, ar e as follows: 

(Id e ntify inc e ntiv e programs the Own e r int e nds to pur s u e for th e Proj e et - and - d e adlin e s - fer s ubmitting or - a p ply i ng 
fo r - th e ineentive-programs.) 

Number not used. 


P er "Desi gn Requirements" p ublished for Solicitation No. 1415- 91 

Additions and Deletions Report for AIA Document A141™ - 2014. Copyright ©2004 and 2014 by The American Institute of Architects. All rights reserved. 
WARNING: This AIA 5 ’ Document is protected by U.S. Copyright Law and International Treaties. Unauthorized reproduction or distribution of this AIA*' 
Document, or any portion of It, may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. 
This draft was produced by AIA software at 14:21:10 on 08/18/2015 under Order No.0239586208_1 which expires on 07/14/2016, and is not for resale. 

User Notes: (1666021488) 


PAPR - 004298 








§ 1.1.7 The Owner’s design and construction milestone dates: 


.1 — Design phase milestone dates: 


.2-Sub m issi on - of - B e sign Builder Proposal: 


■A— Phas e d compl e tion dat e s: 


-.4-Substantial Completion date: 


vS- O the r mi le st o n e da tes: 

Per "Design Re quirements" published for Solicitat ion N o._141 5-91 


1 i 


§ 1.1.8 The Owner requires the Design-Builder to retain the following Architect, Consultants and Contractors at the 
Design-Builder’s cost: [Complete d with information stated Design-Builder’s Pro p osal] 

PAGE 4 

Per "Design Requirements" published for Solicitation No. 1415-91 (Summary of Services Required. Article 31. 


1 


I 


Mark Wolfe. Executive Dire ctor of Facilities (or designeei 

Horry C ount y Schools 

Facilities Department 1160 E Highway 50 

C onway . S C 29 526 

mwolfe002@horrvcountvschools.net 

843.488.6965 


N/A 


Functional Performance Consultant (TBD1 


V 


■ 1 


(Check the appropriat e box. If th e- Qwn e r - an d- B esi gn Build e r do not se l e ct a m e thod of binding dispute resolution 
b e low, --o r do not subsequ e ntly agre e in writing to a - binding disput e resolution oth e r than litigation, Claims will b e 
resolv e d by litigation in a court of ee mp e tent jurisdiction. -) 


/ 
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§ 1.4.7 Owner. The Owner is the person or entity identified as such in the Agreement and is referred to throughout 
the Design-Build Documents as if singular in number. The term "Owner" means the Owner or the Owner’s 
authorized representative. The Owner may have employees that are design professionals or otherwise skilled in 
construction or construction management, and such employees may, from t ime to time, perform v arious tasks or 
duti es for or on behalf of the Owner under this Agreemen t. However, it is specifically understood that the Ow ner 
(including these agents and employees) has no obligation or duty to apply specialty or professional knowledge and 
skill , and shall not be held to have undertaken to provide or perform any aspect of the Owner’s performance of this 
Agreement as a design profe ssional or s pecially skilled and knowledgeable construction industry member or 
construction manager, and this principle applies regardless of the Owner’s position titles or office division titles as 
may be applicable to such employees. 

i r 
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§-34 -Comp e nsation for Work P e rform e d Pr i or To Ex e cut i on of D e sign - Bu i ld Am endment ; 

§ 2.1.1 Unl e ss oth e rwis e agr ee d, paym e nts for Work perform e d prior to Execution - of the - D e sign Build Amendment 
shall be made monthly. For the D e sign Build e r’s performance of Work prior to the execution of the D es ign Build 
Afflendfflerrtrfhe-Qwner-shalTeompensato th o- D o sig n- Bu i ld e r a s fo l lows: 

{Insert-amoun t of, or bas is for , c om pensotionrmelvding-eontpensotk mfor any Sustainability Services, or indicate 
Ihe - ex-hibit in-whieh Ihe-lnformation i s -pravided If th e re w i ll be a limit on the total amount of compen s ation for 
Work-performed prior to the exeeution-of the Design - Bui l d Amendment, state (he amount of the limit} 


§ 2.1.2 Th e ho u rly bill i ng rat es fo r se rvic e s ofthe - D c s ign- Bu i lder and th e D es ign Build e r’ -s- Ar - ehit e eh - Consultants 
a n d Co n tractors, i - f any, a r e-s et forth below. 

{If applicable, a tta ch an e xhibit ef h o w d y bi ll ing r ates or insert -tbem below.) 


$ 2.1 [number not usedl 

1 




§ 2t 1.3 Compensa t i on for R ei mb ursable 
§-2444 



4 

4 - 


Tran s portation and authoriz e d out of town trav e l and subsist e nc e ; 

D e dicat e d data and communication servic e s, t e l e conf e r e nc e s, Proj e ct web sit e s, and e xtranets; 

Fees paid for s e curing approval of author i ties - hav i ng jurisdiction ov e r th e Proj e et f 
-P rinting, r e productions, plots, standard form docum e nts; 

Postage, handling and deliv e r y- ; , - 

Expense of ov e rtime work requiring higher than regular rat e s, if authoriz e d i n - advan oe by the Ow ners 
R e nderings, physical mod e ls; mock ups, prof e ss i onal photography, and pr e s e ntation'material s 
r e quest e d by the Owner; f ( 

All taxes l e vi e d on professional servic es and e n - reimbursable e xp e n se s - ; - a nd 
O th e r Proj e ct r e lat e d e xp e nditures, if author i z e d - in advance by the Owner. j j 
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§ 2.1.4.1 Payments are due and payable upon presentation of the Design-Builder’s invoice. Amounts unpaid 
Forty-five i ( 45 j 1 days after the invoice date shall bear interest at the rate entered below, or in the absence 
thereof at the legal rate prevailing from time to time at the principal place of business of the Design-Builder, 


%—N/A 






Building Permit and Other Permits and Fees: No general building permit is required in accordance with > 


6-9-110 of the South Carolina Code of Laws; however, the Co ntract or shal l be required to provide mechanical 
electrical, plumbi ng a nd other such permits w hic h may be required for pu r poses of inspectibn at no addition 
cost to the District. Except for permits and fees which are the responsibility of the ContractoHn the Contract 


Documents, the D i strict shall se cure a nd pa y for necessary ap provals, ea se ments, assessments, utility imp act 
fees, permits, and such charges required for the s ucce ssful co mpl etion of the work. 
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§ 3.1.6 When the Owner’s Design Re quire ments or applicable law requires that services be performed by licensed 
professionals, the Design-Builder shall provide those services through qualified, licensed professionals. The Owner 
understands and agrees that the services of the Design-Builder’s Architect and the Design-Builder’s other 
Consultants are performed in the sole interest of, and for the exclusive benefit of, the Design-Builder. 


The O ffice o f School Facilities C OSF') sha ll det ermine the enforcement and interpretation rof all the applicable 
codes and referenced standar ds on state buildings, incl uding th e Distr ict’s sch ool facilities . / \ 

J / 

j | / 

§ 3.1.8.1 The Design-Builder shall keep the Owner informed of the progress and quality of the Wprk. On - o nionthly 
basis, or other w ise a s agr ee d - to by the Own e r and D e sign - Bu il d e i v As stated in the Design Requirements, the’ 
Design-Builder shall submit written progress reports-to the Ownety repo rts. photogra p hs of Work i n progress, an d 
other data t o the Owner electronically, or through the Owner’s option, p roject ma n agement softw are, showing 
estimated percentages of completion and other information identified below; 


PAGE 8 


.12 Additional information as agr ee d - to by the Own e r and D e sig 
through its project management softwa re data requirements. 


,1-Design-Builder’s work force report; 


—-j i 
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§ 3.1.10 Certifications. Upon the Own e r’s written requ e st, th e Design Build e r shall obtain from Design-Builder 
shall include in each Application for Payment a certification from each of t he Architect, Consultants, and 
Contractors, and furnish to the Owner, these certifications with respect to the documents and services provided by 
the Architect, Consultants, and Contractors (a) that, to the best of their knowledge, information and belief, the 
documents or services to which the certifications relate (i) are consistent with the Design-Build Documents, except 
to the extent specifically identified in the certificate, and (ii) comply with applicable laws, statutes, ordinances, 
codes, rules and regulations, or lawful orders of public authorities governing the design of the Project; and (b) that 
the Owner and its consultants shall be entitled to rely upon the accuracy of the representations and statements 
contained in the certifications. The Design-Builder’s Architect, Consultants, and Contractors shalllnot be required to 
execute certificates or consents that would require knowledge, services or responsibilities beyond the scope of their 


§ 3.1.11.3 The Design-Builder shall perform no portion of the Work for which the Design-Build Documents ; require 
Submittals until the Owner or its designee has approved the respective Submittal. 
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lumbers 84.2 & §4.3 intentionally not used! 


^ mi 1 j .pi r u;J ' l 1 jnj ii j . u ; t i w: i ff i ' i 
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-the following: 
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§-4.3.'tl]ponthe<:>wneF i sissu 


t to proc ee d un 



i2-Site-plant 

t 3- Building plans, sec 

.4-Structural-system; 


i j 

e sk e tch e s, or d igital 

I 


$ 4.4 Design- 
§ 4.4.1 Upon 
pr e par e and s 
Construct ion 
.1 


-Builder’s Construction Proposal 


esign-Builder’s 


Proposal shall include the following: ’ } 

A list of the Pr e liminary D es ign documents and other information, including the Design-Builder’s j f 
clarifications, assumptions and deviations from th e Own e r’s Crit e ria.- the Owner’s original Des ign 
Re quirements and the Design-Builder’s origi nal Proposal Development Documents as proposed in ’■ 
the Owner’ s p rocurement leading to this A greement upon which the Design-Builder’s Proposal is 
based; 

The proposed Contract Sum, including the compensation m e thod - and, if ba se d up on t h e Cost qf th e 


The proposed date the Design-Builder shall achieve Substantial Compl e tion: Cotnpletio n (or phase d 
beneficial occupancy, if a p plicab le and acceptable to the Owner): 


.6 The date on which the Design-Builder’s C onstruction Proposal expires. 

§ 4.4.2 Submission of the Design-Builder’s Construction Proposal shall constitute a representation by the 
Design-Builder that it has visited the site and become familiar with local conditions under which the Work is to be 
completed. / -™- 


8 5.1.2.1 The Design-Builder shall submit three conies of al l Construction Documents prepared and submitted to 
Regulatory Agencies as a porti on of the per mitting and approval pro cess for this work. 


PAGE 11 

Additions and Deletions Report for AIA Document A141™ - 2014. Copyright © 2004 and 2014 by The American Institute of Architects. All rights reserved. 
WARNING: This AIA® Document is protected by U.S. Copyright Law and International Treaties. Unauthorized reproduction or distribution of this AIA® 
Document, or any portion of it, may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. 
This draft was produced by AIA software at 14:21:10 on 08/18/2015 under Order No.0239586208_1 which expires on 07/14/2016, and is not for resale. 

User Notes: (1666021488) 


PAPR - 004303 






Maintenance of Record Drawings: The Contractor shall maintain at the worksite one 
( T) record copy of the Contract Documents including approved changes in good order and marked currently to 
record changes and selections made during perform ance of the w ork. A copy of submittals accepted by th e District 
shall also be maintained at the worksite . These items shall be available to the Architect and District when present at 
the worksite. When required by the Cont rac t Documents, the Contractor sha ll provide r ecord drawings on all 
increments of the work such as, by_way of illustrat ion and n ot l imita t ion, plumbing, electrical, mechanical, and all 
syst ems, such as fire and securit y systems, incorporated in to the work. Th e Contractor shall furnish an electronic 
and paper copy of record drawings of "as -built" detail to the Architect at final completion iof all work, excluding 
punch list items as required by the Contract Docum ents. j i.. ... 

i 

i 

Professional Certifications: When profess ional certif i cation o f performance cr iteria for materials, systems, or 
equipment is required by the Contrac t Documents, t h e District shall be entitled to rely uporl the accuracy an d 
completeness of such calculations and certifications. j j 


Contractor’s Quality Control Program: The Contractor shall institute and maintain throughout the contract 
term a quality control program, designe d to ensure the work p erform ed is i n accordance wit h the Contract 
Documents, including any changes, at all times and in all respects. The p rogr am shall inclu db provic 
supervision and conducting frequent in spe ctions by the Wo rk site Superintendent!si. j j 


i ; I 'J 

1 . Compliance with E mploym ent Laws: B y ent ering into a Contract Agreement, the Contractor agrees to abide 
by all applicable laws pertai ni ng to employment inc luding, b y wav of illustr ation a nd not limita tion, the followin g: 
A. Title V II of the Civi l R ights Act of 1964, as mav be amended. t. 

a_A ge Discrimination in Emp loymen t Act of 19 64. as may be amended. 

C. Titl e I of t he American s Disa bilities Act o f 199 0. as mav be amended, 

D. Equal Pav Act of 1963. as mav be amended. 


E. Fair Labor St a ndards Act as mav be amende d. 

F. South Carolina Wages A ct. Code 37-10-10 et seq. . as mav be amended. 

G. South Carolina Worker’s Compensation A ct Code 4 2-1-10 e t 


as mav i be amended. 


The Contractor shall not discrimina te a gainst anv employee or ap plicant for e mployment because of race; 
religio n, color, sex, age, handicap, or na tional ori gin except when such condition is a bona fid e 
occupat ional qualification reasonably necessary for no r mal operations of the Contra ctor. Th e Co ntractor, in 
all so licitations or advertisements for employees, shall state the Contract or is an "Equa l Opportunity 
Em ployer." The Contractor agrees to post in con sp icuous places, visible to e mployees and applicants for 
employment, notices. setting forth the provisions of this non discrim ination claus e and shal l in clud e the . 
provision of this para gr aph in every subcontract or purchase agr ee ment of m ore than / .... \ 

$ 10 , 000 , / / \/ 

if \ V 

< 

Employment Taxes and Benefits: Th e Dis tri ct sha ll not withhold from the co ntract payments anv Federal or 
State income taxes, o r anv employment-related tax e s normally w it hheld on th e District’s e fnplj ovees. Furt her^* the 
District shall not prov ide a nv em ploymen t relate d insurances or other benefits such as worker’s compensation for 
the benefit of anv Contractor, su bcontrac tor or su p plier employees. ,J L.. „ 

Project Kev Staff - Project Manager: The Contractor shall assign a skilled, experienced, and dedicated Project 
Manager to t he project and-identified in Exhibit A. T he Project M an ager shall secure the mater i als of prop er 
quality and quantity to m ee t the Contract Documents and manage the appropriate timing of. al l materials, 
sub-contracted work, an d Contractor provided labor to ensure t h e continua l pro gress of t he Work to mee t the 
substantial completion date. The Contracto r shall not ch ange the Project Manager identified in the Scope of Work 
(Exhibit A) or the duties and status of the Project Ma nag er during the course of the project Without approval of the 
District. I 

~~ I I 

Project Kev S t aff -- Worksite Superintendent^): The Contractor shall employ at l^astlone (11 tull-time. 
competent Worksite Superintendent and, if required bv the Con t ract Documents, an additional part-time or 
full-time, com petent secondary Worksite Superintendent if e x pedient for the size and scope! of the projec t. E xhibit 
A identifies the Worksite Su peri ntendent/s). No less than one ('ll Work site Superintendent shall be in attendance 
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at the worksite at all times during performance of any work by the Con tract or’s own forces or subcontractors and 
during delivery of any materials. The Worksite Superint endent shall not perform the work of any trade or other 
duties: however, the secondary Worksite Superintendent may perform part-time wor k of a trade or the duties of 
OS HA C ompliance Officer or fir eguard, if approved by the District. The Contractor shall not change any Worksite 
Superintendent identified in the Scope of Work (Exhibit A) or the duties or status of same during the course of the 
project without approval of the Dis trict. The Worksit e Sup erintende ntfsj shall enforce strict discipline and 
good order a mong the Contractor’s representatives, agents, employees, subcontractors ari d suppliers. 

Worksite Commu nications: The Project Manager and Worksite Superintendent's) are : repre sentatives of the 
Desi gn Builder a nd communications given to them, either orally or in writing, shall be as bin ding as.if given to the 
Principal o f t he Design Builder. j 


j ) | i 

§ 5.5.1 Unless otherwise provided in the Design-Build Documents, the Design-Builder shall secure and pay for die 
building permit a s well as any oth e r permits, fees, licenses, and inspections by government agencies, necessary fpr 
proper execution of the Work and Substantial Completion of the Project. 
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§ 5.6.1 The Design-Builder shall include in the Contract Sum all allowances stated in the Design-Build Documents ; 

Documents (as referenc ed in Appendix B). Items covered by allowances shall be supplied for such amounts, and by 
such persons or entities as the Owner may direct, but the Design-Builder shall not be required to employ persons or 
entities to whom the Design-Builder has reasonable objection. 


Elementary School Allowances 

Description 

Amount 

Furniture 

$1,000,000 

Hardware 

$ 250.000 (Materials only) 

HVAC Controls 

$ 500.000 

Fire Alarm System 

$ 600,000 

Plavq rounds 

$ 350,000 (Eautoment and mulch only) 

Special Inspections 

$ 150.000 

Commissioninq 

$ 100,000 

Owner Continaencv 

$1,000,000 


Middle/Intermediate Schools (PER SCHOOL1 

Description 

Amount 

Furniture 

$1,500,000 (except Socastee Middle = $1,250,0001 

Hardware 

$ 350,000 (Materials only) 

HVAC Controls 

$ 650,000 

Fire Alarm System 

$ 750,000 

Plavqround 

$ 150,000 (Intermediate school only) 

Special Inspections 

$ 150,000 

Commissionina 

$ 125,000 

Owner Contingency 

$1,500,000 (except Socastee Middle = $1,250,0001 
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§ 5.7.2 If the Design-Builder chan ges desires to change any of the personnel, Contractors or suppliers identified in 
the Design-Build Amendment, inclu ding but no t limited to an y contractor or design professio nal id entified by the 
Design-Builder i n its Request for Qualifications response, the Design-Builder shall notify the Owner and provide the 
name and qualifications of the proposed new personnel, design professional. Contractor or supplier. The Owner may 
reply within 14 days to the Design-Builder in writing, stating (1) whether the Owner has reasonable objection to the 
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proposed new personnel. d.esign professLonaL.'Contractor or supplier or (2) that the Owner requires additional time to 
review. Failure of the Owner to reply within the 14-day period shall constitute notice of no reasonable objection. 


§ 5.7.3.1 If the Owner has reasonable objection to a person or entity proposed by the Design-Builder, the 
Design-Builder shall propose another to whom the Owner has no reasonable objection. If the r e ject e d per? 
e ntity was r e asonably capabl e ofp e rforming th e Work, th e Contract Sum and Contract Time shall.b e- ine rt 

decr e osed - by th e di (T e r e nc e , i f any, ooou si on e d - b y-a uo h-change, and an-appropr int e €h a ng e t3 r d e r s ha l l b e 


The ln addition to an y Owner requir ements to ke e p ele ctronic pr oject data up to date, the Design-Builder shall 
maintain at the site for the Owner one copy of the Design-Build Documents and a current set of the Construction 
Documents, in good order and marked currently to indicate field changes and selections made;during constructidn, 
and one copy of approved Submittals. The Design-Builder shall deliver these items to the Owrter in accordance yvith 
Section 9.10.2 as a record of the Work as constructed. 
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§ 5.14.3 The Design-Builder shall reimburse the Owner and ot her co ntractorist for costs the Owner inours that ar e 
payable to a s e parat e contractor and other contractor(s). respectively, incur because of the Design-Builder’s delays, 
improperly timed activities or d e f e et i v e- eo nstr uetion. Th e O w n e r sh a ll b e r ^ p e n si b le- to ^ h e-Design- Build e Hfor - e e sts 


- Wo rk-or defective construction. 
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1 - 

.5 Costs of premiums for all bonds and insurance, permit fees, and sales, use or similar taxes related to 
the Work; provided that cost s of premiums, permits, an d tax es that are based on marginal additions 
to an existing sum or quantity may all be reaso nabl y estimated subject to correction at the time of 
Final Payment o r other agreed time when the a ctual costs of the margina l a dditions ca n be determined 
or mutually agreed upon; and 

.6 Additional costs of supervision and field office personnel directly attributable to the change. 

Allowable Overhead and Profit Charges: Additional overhead and profit attributable to the change ih contract 
pricing sha ll n ot exceed the following: j / \ 

A. For work performed bv the Contractor’s own forces, a maximum of ten percent (10%1 6f the allowable direct 
costs or the unit pricing negotiated at the time of award. 

B. For work performed b v a subcontractor’s own forces, a maxim um of ten perc ent (10 %1 bf the allowable direct 

costs, j ‘ • --- ’k-" 

C. _For work performed bv a subcontrac tor, over head and profi t of a maxim um of five percent (5%') is 

allowable by_ the C ontractor for administration of the sub-contract, 

Retainage: The District requires a retainage of three and one-half percent (3.5%) of the total contract price, as ma y 
be amended bv any approved Change Order, to be withheld from the Contractor’s payments throughout the term of 
the Contract Agree m ent and payable at the time of final payment after at ful l com pletion of all work to be. performed 
and all requirements established in t he Contract A zreement and acceptance bv the District. b> submittal of all 
closeout documents, and cl submit tal o f an affidavit of p ayment of debts/claims, if requested by the District, for 
every subcontractor who performed work on the project e videncing they have received final payment of undisputed 
wo rk and retainage withheld. As a condition of the contra ct no more than three and on edialf percent (3.5° /o) sh all 
be retained from the progress pay ment s of any subcontractor by the Contractor until final co mpletion of that portion 
of the work. Prompt payment of retainage to all subcontrac tors at final completion of their acceptable work 
regardless of timing during the contract is m andatory. The Contractor shall, at final completion, ensure no 
amount of the Contract or’s retained funds is allocable to the completed and accepted work of an y 
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subcontractor nor to materials or equipment purchased from any supplier unless such amounts are in dispute 
and the Contract or has not requested payment for such disputed amounts to date. Such amo unts in dispute 
shall be identifie d on the Contractor’s affidavit of payment of debts/claims submitted with fina l documents. 
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§ 7.1.2 The Owner shall render decisions in a timely manner and in accordance with the Design-Builder’s schedule 
agreed to by the Owner. The Owner shall furnish to the Design-Builder, within 15 days after receipt of a written 
request, information necessary and relevant for the Design-Builder to evaluate, give notice ofqr enforce mechanic ^ 
li e n rights. Such inf o rmation shall indud e- a - eo r reot stat e ment of the r e cord legal titl e to the prop e rty on which th e 
Project is locat e d, usual l y r e ferred to as the sit e , and th e- Own e r’s int e rest thereiihg iyenotices of project 
commencement and take other action to protect the integrity an d exclusivit y of the pr oject payment bondfsj. . 


1 i • 

§ 7.2.3 The Owner shall promptly obtain e as e m e nts, zoning - variances. easement s and legal authorizations or 
entitlements regarding site utilization where essential to the execution of the Project. i 

| j 1 I 

§ 7.2.4 The Owner shall cooperate with the Design-Builder in securing building l and development, zoning, and ; 
other permits, licenses and inspections. 


§ 7.2.7 Prior to the execution of the Design-Build Amendment, the Design-Builder may request in writing that the 
Owner provide reasonable evidence that the Owner has made financial arrangements to fulfill the Owner’s 
obligations under the Design-Build Documents and the Design-Builder’s Proposal. Thereafter, th e D es ign Builder 
m a y ord -y re q ue s t suoh e vid e nc e if{l) t h e Own e r fai lsToHmake-pa ym e nt s toth e D es ign B u il d e r as t he D e si g n- Bu i M 
Docum e nts r e quir e ; (2) a chang e in th e Work mat e ria l ly ch a ng e s th e Contract Sum; or (3) - th e De s ign - Bui l d e r 
i d ent ifi es in wr i ting a r easo nab l e concern r e garding th e- Owner’ s ability to mak e paym e nt wh e n du e . - The Oy y n e r 
shall furnish such e vid e nc e a s a condition pr e c e dent to comm e ncement or continuation of th e Work or the portion of 
th e Work aff e ct e d by a mat e ri al c h a n g e ; Aft e r t ho Own e r furnishes th e e vid e nc e , the Own e r shall not mat e rially va r y j 
s uoh financial ar r ang e m e nt s without pr i or notice to th e D es ign Builder -; 
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§ 7.3.2 Upon review of the Submittals required by the Design-Build Documents, the Owner or its design ee shall 
notify the Design-Builder of any non-conformance with the Design-Build Documents the Owner discovers. 

•> 
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If the Design-Builder defaults or neglects to carry out the Work in accordance with the Design-Build Documents 
and fails within a ten-day period after receipt of written notice from the Owner to commence and continue ( j 
correction of such default or neglect with diligence and promptness, the Owner may, without prejudice to otner 
remedies the Owner may have, correct such deficiencies. In such case, an appropriate Change Order shall be Issued 
deducting from payments then or thereafter due the Design-Builder the reasonable cost of correcting such 
deficiencies. If payments then or thereafter due the Design-Builder are not sufficient to cover such amounts, the 
Design-Builder shall pay the difference to the Owner. For Wo rk on the critical path to benefi ci al occupancy of the 
Project (or defined component thereof) the ten-day period referenced herein is reduced to five (5) da ys during the 
60 days prior to substanti al compl etion as sh own on the last schedule properly submitted under § 3 .1.9. 


§ 8.1. 4 LIQUIDA TED DAMAGES FOR LATE SUBSTAN TIA L AN D FIN AL COM PI 


■ht/on' 


OF THE WORK. 


1 
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The Owne r an d the Contractor agree that lime i s of the essence and that the Owner will suffer significant damage, 
hardship, and loss if the Work is not substantially completed within the Contract Time. Damages the Owner will 
incur as a result of bre ach of contract by failure to achieve substantial completion are: use of r elocatable classrooms; 
use of alternate si tes for the educational progra m: disruption o f class locations; disruption of athletic program; 
disruption of public service activities pla nned for the project; l oss of renta l of the project; security ris ks due to 
comingling of proj ect workers with additional persons on and near the site: addition al safety risks of equipment, 
vehicles, and unfinished work on the campus during t he academic term; g eneral disrup t ion of the teaching and 
learning process due to project activities durin g t he academic ter m: mo ving equipment during 'the academic term 
when students and full staff are present: harm to the Owner’s reputation a nd es tablished goo dwill among the 
community, parents, students, and staff due to late delivery of the project; loss of student morale ahd academic 


performance due to the ong oing Work du ring t he academic ter m: harm to the Owner’_sj>ublic delations; disruption 
and inefficiency of the management of a ll the Owner’s f acilities and ot h er current c onstruc tioii projects. The 
measurement of such damag es is difficult. Accordin gly, such dama ge s are converted to Liquidated Damages a s 
follows: for each day the Work is not S ubstanti ally Complete beyon d the Contract Time allowedlfo r Substantial 
Completion, liquidated damages of $1000 wil l be due from the Design-Builder to the Owner: 1 fori each day the 
Work is not Finally Complete beyond the Contract Time allow ed for F inal Compl etion, liq ui dated dam ages of $500 
will be due from the Design -Builder to the Owner. 
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§ 8.2.3 We ath er Delays: When adverse weather c onditi ons are the ba sis for a req ues t for additional time, such 
request shall be documented by d a ta substantiating th e weather condition s a) w ere abn ormal fo r a period of time 
which could not _have been reasonably anticipated: b) had an ad verse ef fect on the work sche duled, and alternate 
work unaffected by the weather could not have been done: and cl had an adverse effect on the construction schedule 
such that the loss of work time w ill adversely im pact t he establis he d completiori date. The C ontra ctor must make 
every effort to miti gate the potential effect of the weather on the construction schedule including, but not limited to. 
rescheduling of subcontractors, pumpi ng water fro m wo rk areas, rescheduling work hours to alte rna te work days ' 
with in the work week, pr other such actions._ Such tim e exten sion request sh a ll be in writing and submitted to the 
District for a p proval within ten (101 days from t h e end of the eve nt causing the impact on t h e construction schedule . 
An extension of time n ot r equested withi n the a ppropriate time period s h all not be considered. The approv ed 
extension of time shall be incorporated in the next Chanee Order. 


S 8.2.4 Anticipated Weather Delays: A total of five (51 days per calendar month fnon-cumulative) shall be 
anticipated bv the Con trac tor as "adve rse weat her." and su ch time shal l not be considered justification for an \ 
extension of time. Such anticipated a dv erse weath er da ys are established only for normally scheduled work daVs. 
excluding Saturd ays. S undays and major holidays, un l ess such adv ers e weath er conditions on tho^ e days are severe 
enough to im pact the scheduled work on the following work day. If adverse weather days beyond the five (51 days 
anticipated ar e substantiated and the Contractor could not m itigate the impact of the additional adverse weatlter j 
days, an ex t ension of time may be allowed only to the e xtent of the a ctual impact on the last approved construction 
schedule and only to th e extent of one 111 full day of extended time for each fu l l w orking day of adverseweather 
cond itions which pr evented a fortv-hour work week within a se ven (71 day ca l endar week. Ajrequest for adverse 
weather extension shall not be allowed after the date established fo r substa nti al completion. 
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The Owner shall, within seven -twentv-one days after receipt of the Design-Builder’s Application lor. Payment, issue 
to the Design-Builder a Certificate for Payment indicating the amount the Owner determines is properly due, and 
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notify the Design-Builder in writing of the Owner’s reasons for withholding certification in whole or in part as 
provided in Section 9.5.1. 


repeated or substantial failure to carry out the Work in accordance with the Design-Build Documents. 
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§ 9.6.4 The Owner has the right to request written evidence from the Design-Builder that the Design-Builder has 
properly paid the Architect, Consultants, Contractors, or other person or entity providing services or work for the 
Design-Builder, amounts paid by the Owner to the Design-Builder for the Work. If the Design; Builder fails to 
furnish s uch e vid e nc e within -s even days, th e O wner shall have the right to contact the Architect, (Consultants, and 
Contractors to ascertain whether they have been properly paid. The Owner shall have no obligation to pay or to see 
to the payment of money to a Consultant or Contractor, exc e pt as may oth e rwis e b e required by law. Contractor . 



s 

\ ■ I ' { 

§ 9.8.2 When the Design-Builder considers that the Work, or a portion thereof which the Owner agrees to accept 
separately, is substantially complete, the Design-Builder shall prepare and submit to the Owner a n occu pan cy perm it 
issued by the South Carolina Office of School Facil ities and a comprehensive list of items to be completed or 
corrected prior to final payment. Failure to include an item on such list does not alter the responsibility of the 
Design-Builder to complete all Work in accordance with the Design-Build Documents. 
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§ 9.8.5 When the Work or designated portion thereof is substantially complete, the Design-Buildeij Will prepare for 
the Owner’s signature an occ upancy permit issued by the South Carolina Office of School Facil ities and a \ 
Certificate of Substantial Completion that shall, upon the Owner’s signature, establish the date of jSubstantialj / 
Completion; establish responsibilities of the Owner and Design-Builder for security, maintenance* heat, utilities, 
damage to the Work and insurance; and fix the time within which the Design-Builder shall finish all items onl the list 
accompanying the Certificate. Warranties required by the Design-Build Documents shall commence on the date of 
Substantial Completion of the Work or designated portion thereof unless otherwise provided in the Certificate of 
Substantial Completion. 
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failure of the Work to comply with the requirements of the Design-Build Documents; or 
terms of special warranties required by the Design-Build Dooum e nts. D ocuments; / 
post-occuoancv services to be provided by or throu gh the Design-Builder. •; 


§ 11.2.1 Before or After Substantial Completion. The Design-Builder shall promptly correct Work either rejected 
by the Owner or failing to conform to the requirements of the Design-Build Documents, whether discovered before 
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or after Substantial Completion and whether or not fabricated, installed or completed. Costs of correcting such 
rejected or nonconforming Work, including additional testing and inspections, the cost of uncovering and 
replacement, and compensation for any design consultant employed by the Owner whose expenses and 
compensation were made necessary thereby, shall be at the Design-Builder’s expense. 


• ] ■ 

§ 11.2.2.1 In addition to the Design-Builder’s obligations under Section 3.1.12, if, within o n e y e ar; two years after 
the date of Substantial Completion of the Work or designated portion thereof or after the date for commencement of 
warranties established under Section 9.9.1, or by terms of an applicable special warranty required by the 
Design-Build Documents, any of the Work is found not to be in accordance with the requirements of the 
Design-Build Documents, the Design-Builder shall correct it promptly after receipt of written notice from the Owner 
to do so unless the Owner has previously given the Design-Builder a written acceptance of such condition. The 
Owner shall give such notice promptly after discovery of the condition, During the one year t wo-ye ar period for 
correction of the Work, if the Owner fails to notify the Design-Builder and give the Design-Builder an opportunity 
to make the correction, the Owner waives the rights to require correction by the Design-Builder and to make a claim 
for breach of warranty. If the Design-Builder fails to correct nonconforming Work within a reasonable time during 
that period after receipt of notice from the Owner, the Owner may correct it in accordance with Section 7.9. j 

§ 11.2.2.2 The one-year-two-year period for correction of Work shall be extended with respect; to portions of Work 
first performed after Substantial Completion by the period of time between Substantial Completion and the actual 
completion of that portion of the Work. j j _| j 

§ 11.2.2.3 The on e- v e a n-two-vear period for correction of Work shall not be extended by corrective Work performed 
by the Design-Builder pursuant to this Section 11.2. 
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§ 11.2.5 Nothing contained in this Section 11.2 shall be construed to establish a period of limitation with respect to 
other obligations the Design-Builder has under the Design-Build Documents. Establishment of the on e y e ar j 

two-vear p eriod for correction of Work as described in Section 11.2.2 relates only to the specific obligation of the 
Design-Builder to correct the Work, and has no relationship to the time within which the obligation to comply with l 
the Design-Build Documents may be sought to be enforced, nor to the time within which proceedings may be. 
commenced to establish the Design-Builder’s liability with respect to the Design-Builder’s obligations other than 
specifically to correct the Work. 


If the Owner prefers to accept Work that is not in accordance with the requirements of the Design-Build Documents, 
the Owner may do so instead of requiring its removal and correction, in which case the Contract Sum will be; 
reduced as appropriate and equitable. Such adjustment shall be effected whether or not final payment has been 
made, Acceptance of Nonc onform ing Work may o nly be evidenced by written agreement specifying the i j 
nonconformity and the Owner ’s inform ed consent to accept jt. Nonconfor ming W ork sha ll not become a ccepted 
Work bv inaction or implication. ( • ----1 


§ 12.3 Upon execution of the Agreement, the Design-Builder grants to the Owner a limited, irrevocable and 
non-exclusive license to use the Instruments of Service solely and exclusively for purposes of constructing, using, 
maintaining, altering and adding to the Project, provided that the Owner substantially performs its obligations, 
including prompt payment of all sums when due, under the Design-Build Documents. The license granted under this 
section permits the Owner to authorize its consultants and separate contractors to reproduce applicable portions of 
the Instruments of Service solely and exclusively for use in performing services or construction for the Project. If the 
Design Builder rightfully terminat e s this Agr ee ment for cause as provid e d in - S e ction-13 -rh 4 or 13i2.1 th e lic e ns e 
grant e d in this S ec tion 12.3 shall t e rminat e . j \ .... I 
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§ 12.3.1 The Design-Builder shall obtain non-exclusive licenses from the Architect, Consultants, and Contractors, 
that will allow the Design-Builder to satisfy its obligations to the Owner under this Article 12. The Design-Builder’s 
licenses from the Architect and its Consultants and Contractors shall also allow the Owner, in the event this 
Agreement is terminated for any reason other than the d e fault of th e Owner or in the e v e nt the D e sign Build e r’s 
Archit e ct, Consultants, or Contraetor s -tcrminnto their agre e ments with th e D e sign Builder for - caus e , - t o obtain a 
limited, irrevocable and non-exclusive license solely and exclusively for purposes of constructing, using, 
maintaining, altering and adding to the Project, provided that the Owner (1) agrees to pay to the Architect, 
Consultant or Contractor all amounts due, and (2) provide the Architect, Consultant or Contractor with the Owner’s 
written agreement to indemnify and hold harmless the Architect, Consultant or Contractor from all costs and 
expenses, including the cost of defense, related to claims and causes of action asserted by any third person or entity 
to the extent such costs and expenses arise from the Owner’s alteration or use of the Instruments of Service. 

§ 12.3.2 In the event the Owner alters the Instruments of Service without the author’s written authorization or uses 
the Instruments of Service without retaining the authors of the Instruments of Service, the Owner releases the 
Design-Builder, Architect, Consultants, Contractors and any other person or entity providing services or work for 
any of them, from all claims and causes of action arising from or related to such uses. The Owne r, -te fhe ext e nt 


Section T2.3.i.- The-terms of this Section 12.3.2 shall not apply if the Owner rightfully terminates this Agreejnent for 
cause under Sections 13.1.4 or 13.2.2. j - 

i 
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§ 13.1.6 In the event of termination not the fault of the Design-Builder, the Design-Builder shall be compensated for 
Work performed prior to t e rmination, tog e th e r w i th R e imbursabl e Ex - p e n ses- then - du e- t ermination and any other 
expenses directly attributable to termination for which the Design-Builder is not otherwise compensated. In rio event 
shall the Design-Builder’s compensation under this Section 13.1.6 be greater than the compensation set forth in 
Section 2.1. j' 

Li ! 
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§ 13.2.1.3 If one of the reasons described in Section 13.2.1.1 or 13.2.1.2 exists, the Design-Builder may, upon seven 
days’ written notice to the Owner, terminate the Contract and recover from the Owner payment for Work executed, 
including reasonable overhead and prefife -profit on that e xe cuted Work, and costs incurred by reason of such 


§ 13.2.2.4 If the unpaid balance of the Contract Sum exceeds costs of finishing the Work and other damages > ( 

incurred by the Owner and not expressly waived, such excess shall be paid to the Design-Builder. If such costs and 
damages exceed the unpaid balance, the Design-Builder shall pay the difference to the Owner.; The obligatioij foij 
such payments shall survive termination of the € on traet.Con tract and are expressly included in theperformance of 
the Work covered by the Design-Builder’s performance bond. 
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§ 13.2.4.3 In case of such termination for the Owner’s convenience, the Design-Builder shall be entitled to receive 
payment for Work executed, and costs incurred by reason of such termination, along with reasonabl e overh e ad and 


§ 14.1.2 Time Limits on Claims. The Owner and Design-Builder shall commence all claims and pauses of action, 
whether in contract, tort, breach of warranty or otherwise, against the other, arising out of or related to the Contract 
in accordance with the requirements of the binding dispute resolution method selected in Section 1.3, within the time 
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period specified by applicable law, butinony cas e not mor e- than 10 years - aft e r - the dat e of Substantral - Gompletion 
of the Work. The Owner and D e sign Build e r waiv e all claims andcaus e s of action not commenced in accordance 
with this Section- 1 - 4. - l - .2 ,law. 
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damages incurred by the Design-Builder for principal office expenses including the ! compensation of 
personnel stationed there, for losses of financing, business and reputation, and for loss of profit 
except anticipated profit arising directly from the Weri eWork and otherwise available under this 
Agree ment. 
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aeeor - d a no e with applicabl e- la w to - eomp l y w i th the lien notice or filing d e adlin e s 


§ 14.3.2 The parties shall endeavor to resolve their Claims by m e diat i on wh i ch, un less t he- parties mut u a ll y agr ee 
otherwise, s hall - b e admin i st e r e d by th e Am e r i c a n Arbitration Associat i on in accordanc e with its Qonstructioh { 
Indu s t r y M e di a ti o n Proc e dur e s in e ff e c t o n th e d at e of th e Agr ee ment; A r e que s t for m e d iat ion shall b e mad e in 
wri t i ng; d e livered to th e oth e r party to t he Contract, and fil ed w it h t h e per s on or entity admini s t e ring the mediation. 
The req u e st m a y - b e mad e co n o n rr e nt l y with the filing of bindin g disput e r es olution proce e dings but, in such event, 
mediation shall proceed in advance of binding dispute resolution proceedings, which shall be stayed pending 
mediation for a period of 60 days from the date of filing, unless stayed for a longer period by agreement of the 
parties or court order. If an a rb i trat i on proc ee ding is stay e d pur s uant to thi s S e ct i on 1 4 .3.2 , th e part ies m ay 
non e th e l es s proc ee d to the sel ection of th e arbitrntor( s ) an d agr ee upon a schedul e for l at e r proc ee dings. 


§ 14.4 .1 If the parti e s ha ve-selec t e d a rbitration as th e m e thod for binding disput e r e solut i on in Section 1.3, any 

a gr ee oth e rwis e , sh a ll be administ e r e d by th e Am e rican Arbitrat i on A s sociation in aee e rdano e w i th it s Construction 
Industry Arbitration Ru les m -e ffect on th e date of th e Agr ee m e nt. A demand for arbitration shall be made in writing; 
deliver e d to the oth e r party to the Con t ract, and f i l e d - with th e per s on or e ntity admini s t e ring th e arbitration. Th e 
party filing a notic e of demand for arbitrat i on rr 
whi c h arbitration i s p e rmitt e d to b e d e mand e d. 

§ 1 4 . 4 .1.1 A d e ma n d-tor arbit r ation shall be mad e no e arlier than concurr e ntly with th e filing cjf a R e qu es t - fer 
m e diation, but in no e vent shall it b e -mnde after th e dat e- wh e n th e i n s titution of l e gal or e quitabl e proce e ding s ba‘ sed 
err th e Claim would be barr e d by the applicabl e statut e- of limitations or statut e of r e pos e . For Statut e of limitations - er - 
statute of repose purposes, r e c e ipt of a - written demand for arbit ra t i on by the p e rson or e ntity 1 a fl minist e ring - th e 
arbitration shall constitut e th e institution of legal or e qu i table proc ee dings bas e d on th e Clairm 


a c cordance with applicabl e law in any court having jurisdiction. 


§ 1 4 . 4 .3 - The foregoing agr ee ment to arbitrate, and oth e r - agr ee m e nts to arbitrate with an additional p e rson or e ntity 

i law ir: 


duly cons e nted to by parti es-t e -the Agr ee m e nt, shall b e sp e cifically e nforc e abl e un de r -a pplicabl e law in any court 
having jurk s dr et i - en -t h e r e e fr 


§ 1 4 . 4 . 4 Con s o l id atio n or Joi nder 
§ 1 4 . 4 . 4 .1 Either party, at its sole discretion, may consolidat e an arbitration conduct e d -a nd e r tij 


is Agr ee m e nt - with 
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The Contract shall be governed by the law of the place where the Project is 1 


Written notice shall be deemed to have been duly served if delivered in person to the individual, to a member of the 
firm or entity, or to an officer of the corporation for which it was intended; or if delivered at, or sent by registered or 
certified mail or by courier service providing proof of delivery to, the last business address known to the party 
giving notice. Wri tten n otice may also be established by acknowledgements and responses exchanged via 
electronic communication s such as electronic mail or anv internal messaging functionality of BIM and/or project 
management so ftware use d bv the parties for the p roject. 
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Conduct of the Architect’s Principal. Employees. Agents and Representatives 


_ The safety and security of District staff, studen ts and the g eneral public ar e of utmost priorit y t o the 

District . T o that end, th e Architect sha ll b e responsible for ensuring compliance bv the Architect and any 
employees, agents or representatives of the Architect, includin g all Design Consultants, to the followin g: . 

/ \ 

A. No drugs, alcohol, knives, firearms or other weapons on District property, whether of not there is an 

existing occupied building. j j ] 

B. No f raternizing with, threats to, or use of abusi ve or profane lang uage in the p resence ofjstudents. Barents. 
visito rs. or District re prese ntatives, agents, or em ployees. 

C. No improper attire, actions or gestures while on anv District property. if ! ; 

\ \ J j 

No smoking on District property in conformance to Horry County Board of Edu cati on policy. Violations 
of such policy shall result in a civil pena lty o f up to $1.0 00 per occurence to the individual responsible 
and/or the Architect for whom the in di vidual is a Principal, emplo yee, agent, or representative. 

D. Secure SLED /State Law Enforcement Division) criminal background checks on all the Architect’s 
Principals, employees, agents, and representatives perfor ming work on District property a nd.contractu ally 

require th e same of all D esign C onsultants, their employees, agents, and re presentatives . No employees. ..- 

agents or representatives of the Architect and Design Cons ulta nts ha ving co mmitted vi olent crimes, c ri mes 
against children, or crimes of moral turpitude are all owed access to the District’s pre mises/ Such SLED 
crimina l background checks shall be maintained on file in the offic es of the respective Architect and Design 
Consultant and made available to approp riate District personnel or the District’s le gaf cou nsel immediately 
upon request. 


Promotional Materials 
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The Desig n Builder shall have the right to include photographic or artistic repre sentations o f the design o f 
the Project among the Design Builder’s promotional and professional materials. The Desi gn 
Builder shall be gi ven reas onable access to the comp leted Project to make such representations. The District 
shall provide professional credit for the Architect and Design Builder in the District’s promotional 
material s for the Project. The Arch itect s hall not make any representations in promotional and professional 
materials other than the identification of the District without the District’s approval of the written copy prior to 
s ubmission, printing and distri bution. This condition shall survive termination or completion!of this Agreement, 

Drug-Free Workplace 

The Architect and the Architect’s Design Consu ltants sha ll be responsible for initiatihe. (maintaining and 


supervising all drug-free programs i n connection with the performance of this Agreement. TH 


IS dt ug-free programs 


shall conform to Title 44. Chapter 107. $ 44-107-10 t hrough $ 44-10 7-90 o f the South Carolina! Code of Laws as 
ma y be amended. 


Right Audit Project 


The District shall have the right to audit the books and records of the Archite ct to the extent that the book s! and 
records relate to the performance of this Agr eement and shall include all pricing and Change Order (Attachment 
El data. Suc h b ooks and records re lated to the work covered under this Agreeme nt sha ll be maintained by 
the Architect for a period of no t less than three (3j years from the date of final payment to the Architect under 
this Agreement , This r equireme nt shall also a pply to any Design Consultants performing services under t he 
Architect’s direction. 

The Office of Gen eral Services of t he State of South C arolina, or any auditor under contract wit h the District has 
the righ t to audit the Architect’s record s related to any Project incorporate d under this A greeme nt during the time ? 
frame stated in the previous paragraph. The Architect shall ensure that all records pe rtaining to any Project are i 
avail able for inspection at the location spe cified bv the District within seventy-two (72j hours of riotificatiori at 
n o additional cost to the D istrict. This requireme nt s hall survive termination or completion 6f the Agreement 


Traffic Control On-Site and Off-Site: The Contractor shall conduct its operations in a manner to not 
interrup t pedestr ian or vehicle traffic exce pt as ap proved bv the District and the So uth Ca rolina Department of 
Transportati on. The worksit e sh all be confined to the smallest area possib le allowing max imu m use of streets. 
side walks, parking a reas or other pedestrian areas and red uce to a mini mum any ha zard to traffic or pedestrians . 
The Contractor shall use worker and tra ffic control signs and devices necessary to compl y with Section VLof U.S. 
Department of Labor. Federal Hi ghwa y Administration. Manual on Uniform Traffi c Control Devices.for Street s' 
and Highwa ys (Washington. DC: GPQj as may be amended, to facili tate tr affic c ontrol on public r oads. Streets: or , 
highway s when work performed obstructs public traffic. W he n such tra ffic ar eas are obstr ucted to any extent bv 
work in p rogress, w orkers e quipped with flags shall direct vehicle and pedestrian traffic. Th e.? workers so designated 
shall not be assi gn ed a n y other d uties w hile engaged in directing traffic. I j I 

| I i 

Safety Designee: T he Contractor sh all designate a competent individual at the wo rksi te Whose duty shall be 
the prevention of accidents and the implementation and monitoring of all OSHA construction safety standards and 
requirem ents. The competent individual shall serve as sp ott er where there is exposure of pedestrians, students, 
parents, o r vis itors to fallin g debris and, in add itio n, shall ensure on a daily basis that all fencing or other safety 
barriers are in an upright position to prevent ingre ss an d egress to "lav down" areas or work areas bv unauthorized 
individuals. 


nsibl 


Licenses and P ermits: During the term of the contr act, the Contrac tor shall be responsible^ fo r ob taining 
and maintaining in good standing, all licenses (including professional l i censes, if anl'j, permits. 
ins pections and re lated fees for e ach or an y such licenses, permits and/or inspections required ; bv state, county, 
city or other government entity or unit to a ccomplish the work sp ecified in this solicitation and the contract. 

Iran Divestment Act: The Iran Divestment Act List is a list published bv the TStateliBoard pursuant to 
Section 11- 57-310 that identifies pe rsons engaged in investment activities in Iran. Currently, the li st is av ailable at 
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the foll owing URL: htt p://Drocureme nt.sc.gov/PS/PS-irandivestment.phtmf.') Consistent with Section 11-57-310fB~). 
the Contractor shall not contract with any person to perform a part of the Work, if. at the time you enter into a 

subcontract, that person is on the then-current version of the Iran Divestment Ac t List j 

i 

i 

i 

i 

; j 

• l- 

I 

I 

i. J 

! 1 n 

PAGE 37 1 

.. , ! I 

John K. Gardner. Chief Financial Officer _ _ j ; _ ] 
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AIA 


Document A141 m - 2014 


Standard Form of Agreement Between Owner and Design-Builder 


AGREEMENT made as of the ■: day of i in the year two thousand fifteen (2015). 
(In words, indicate day, month and year.) 

BETWEEN the Owner: 

(Name, legal status, address and other information) 


Horry County SchoolsSouth Carolina, a political subdivision of the State of South 
Carolina. 


and the Design-Builder: 

(Name, legal status, address and other information) 


for the following Project: 

(Name, location .and detailed description) 


Request for Proposals No, 1415-91 


^ADDITIONS AND DELETIONS: 

The: author of this document has 
added Information needed for its 
completion. The author may also 
.have revised the text of the original 
'AIA;standard form. An Additions and 
Deletions Report that notes added 
information as Well hs revisions to 
the standard form text is available 
.from the author and should be 
.reviewed. A vertical'line in the left ■, 
'margin of this document indicates j 
where the author has added 
necessary information and where 
the author has added to or deleted i 
from the original AIA text. 

This document has Important legal 
iconsequences. Consultation with an 
attorney Is encouragdd with respect 
to its completion or modification. 

Consultation with an attorney is also, 
encouraged with respect to 
professional licensing requirements 
in the jurisdiction where the Project ' 
is located. \ 


The Owner and Design-Builder agree as follows. 


ELECTRONIC COPYING of any 

portion of this AIA® Document to 
another electronic file is prohibited and 
constitutes a violation of copyright laws 
as set forth in the footer of this 
document. 
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4 WORK PRIOR TO EXECUTION OF THE DESIGN-BUILD AMENDMENT 

5 WORK FOLLOWING EXECUTION OF THE DESIGN-BUILD AMENDMENT 

6 CHANGES IN THE WORK 

7 OWNER’S RESPONSIBILITIES 

8 TIME 

9 PAYMENT APPLICATIONS AND PROJECT COMPLETION 
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I 


11 UNCOVERING AND CORRECTION OF WORK 


12 COPYRIGHTS AND LICENSES 

13 TERMINATION OR SUSPENSION 

14 CLAIMS AND DISPUTE RESOLUTION 

15 MISCELLANEOUS PROVISIONS 

16 SCOPE OF THE AGREEMENT 
TABLE OF EXHIBITS 

A DESIGN-BUILD AMENDMENT 

B INSURANCE AND BONDS 

C SUSTAINABLE PROJECTS 

D BUILDING INFORMATION MODELING AND DIGITAL DATA 



ARTICLE 1 GENERAL PROVISIONS -— 

§ 1.1 Owner’s Criteria 

This Agreement is based on the Owner’s Criteria set forth in this Section 1.1. 

(Note the disposition for the following items by inserting the requested information or a statement such as "not 
applicable " or "unknown at time of execution." If the Owner intends to provide a set of design documents, and the 
requested information is contained in the design documents, identify the design documents and insert "see Owner's 


design documents" where appropriate.) 


' 


§ 1.1.1 The Owner’s program for the Project: 

(Set forth the program, identify documentation in which the program is set forth, or state the manner in which the 
program will be developed.) 


: 

\ \ 
i I 


Per "Design Requirements" published for Solicitation No. _1415-91. 
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§ 1.1.2 The Owner’s design requirements for the Project and related documentation: 

(Identify below, or in an attached exhibit, the documentation that contains the Owner’s design requirements, 
including any performance specifications for the Project.) 

Per "Design Requirements" published for Solicitation No. 1415-91. 

( i 
! ! 

§ 1.1.3 The Project’s physical characteristics: , 

(Identify or describe, if appropriate, size, location, dimensions, or other pertinent information, such as geotechnical 
reports; site, boundary and topographic surveys; traffic and utility studies; availability ofpublic and private utilities 
and services; legal description of the site; etc.) ! ------ —— 

. . . . 

| Per "Design Requirements" published for Solicitation No._1415-91 . 

j | 

§ 1.1.4 The Owner’s anticipated Sustainable Objective for the Project, if any: 

(Identify the Owner's Sustainable Objective for the Project such as Sustainability Certification;, benefit to the 
environment, enhancement to the health and well-being of building occupants, or improvement^ of energy efficiency. 
If the Owner identifies a Sustainable Objective, incorporate AIA Document A141™~2014, Exhibit C, Sustainable 
Projects, into this Agreement to define the terms, conditions and Work related to the Owner;‘s Sustainable 
Objective.) 

| Per "Design Requirements" published for Solicitation No. 1415-91_. 

§1.1.5 

Number not used. 

§ 1.1.6 The Owner’s budget for the Work to be provided by the Design-Builder is set forth below; 

(Provide total for Owner's budget, and if known, a line item breakdown of costs.) 

........... 

I Per "Design Requirements" published for Solicitation No. 1415-91 

§ 1.1.7 The Owner’s design and construction milestone dates: 

(Paragraphs deleted) 

Per "Design Requirements" published for Solicitation No._1415-91 

§ 1.1.8 The Owner requires the Design-Builder to retain the following Architect, Consultants, and Contractors at the' 
Design-Builder’s cost: [Completed with information stated Design-Builder’s Proposal] / 'X \ r 

( t ^ S'*' 

.1 Architect 

! f 


.2 Consultants 




.3 Contractors 


§ 1.1.9 Additional Owner’s Criteria upon which the Agreement is based: 

(Identify special characteristics or needs of the Project not identified elsewhere, such as his,tone preservation 
requirements.) 

Per "Design Requirements" published for Solicitation No. 1415-91 (Summary of Services Required, Article 3). 


AIA Document A141 ™ - 2014. Copyright © 2004 and 2014 by The American Institute of Architects. All rights reserved.^WARNING: This AIA® Document is 
protected by U.S. Copyright Law and International Treaties. Unauthorized reproduction or distribution of this AIA® Document, or any portion of it, 
may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. This draft was produced by AIA 
software at 14:33:55 on 08/18/2015 under Order No.0239586208_1 which expires on 07/14/2016, and Is nol for resale. 

User Notes: (911356760) 


PAPR-004318 



§ 1.1.10 The Design-Builder shall confirm that the information included in the Owner’s Criteria complies with 
applicable laws, statutes, ordinances, codes, rules and regulations, or lawful orders of public authorities. 


§ 1.1.10.1 If the Owner’s Criteria conflicts with applicable laws, statutes, ordinances, codes, rules and regulations, 
or lawful orders of public authorities, the Design-Builder shall notify the Owner of the conflict. 

§ 1.1.11 If there is a change in the Owner’s Criteria, the Owner and the Design-Builder shall execute a Modification 
in accordance with Article 6. 

I I 

§ 1.1.12 If the Owner and Design-Builder intend to transmit Instruments of Service or any other information or 
documentation in digital form, they shall endeavor to establish necessary protocols governing such transmissions. 
Unless otherwise agreed, the parties will use AIA Document E203™-2013 to establish the protocols for the 
development, use, transmission, and exchange of digital data and building information modeling. 

I [ 

§ 1.2 Project Team 

§ 1.2.1 The Owner identifies the following representative in accordance with Section 7.1.h , 

J.J [ 1 

Mark Wolfe, Executive Director of Facilities (or designee) 

Horry County Schools 

Facilities Department, 1160 E Highway 50 

Conway, SC 29526 

m wol fe002@horry countysch ools.net 

843.488.6965 

§ 1.2.2 The persons or entities, in addition to the Owner’s representative, who are required to review the 
Design-Builder’s Submittals are as follows: 

(List name, address and other information.) 


§ 1.2.3 The Owner will retain the following consultants and separate contractors: 

(List discipline, scope of work, and, if known, identify by name and address.) 

Functional Performance Consultant (TBD) 

§ 1.2.4 The Design-Builder identifies the following representative in accordance with Section 3.1.2: 
(List name, address and other information.) 


§ 1.2.5 Neither the Owner’s nor the Design-Builder’s representative shall be changed without ten days’ written 
notice to the other party. 

§ 1.3 Binding Dispute Resolution / y,-' '' 

For any Claim subject to, but not resolved by, mediation pursuant to Section 14.3, the methpd of binding dispute 
resolution shall be the following: / 


[ X ] Litigation in a court of competent jurisdiction 
(Paragraphs deleted) 


\ ' 
L. . 
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§1.4 Definitions 

§ 1.4.1 Design-Build Documents. The Design-Build Documents consist of this Agreement between Owner and 
Design-Builder and its attached Exhibits (hereinafter, the "Agreement"); other documents listed in this Agreement; 
and Modifications issued after execution of this Agreement. A Modification is (1) a written amendment to the 
Contract signed by both parties, including the Design-Build Amendment, (2) a Change Order, or (3) a Change 
Directive. , i 


§ 1.4.2 The Contract. The Design-Build Documents form the Contract. The Contract represents the entire and 
integrated agreement between the parties and supersedes prior negotiations, representations: or agreements, either 
written or oral. The Contract may be amended or modified only by a Modification. The Design-Build Documents 
shall not be construed to create a contractual relationship of any kind between any persons or entities other than the 
Owner and the Design-Builder. 

I i 

§ 1.4.3 The Work. The term "Work" means the design, construction and related services required to fulfill the 
Design-Builder’s obligations under the Design-Build Documents, whether completed or partially completed, and 
includes all labor, materials, equipment and services provided or to be provided by the Design-Builder. The Work 
may constitute the whole or a part of the Project. j ; 1 

§ 1.4.4 The Project. The Project is the total design and construction of which the Work performed under [the 
Design-Build Documents may be the whole or a part, and may include design and construction by the Owner ; and by 
separate contractors. j ! i 

§ 1.4.5 Instruments of Service. Instruments of Service are representations, in any medium'of expression now 
known or later developed, of the tangible and intangible creative work performed by the Design-Builder, 
Contractor(s), Architect, and Consultant(s) under their respective agreements. Instruments of Service may include, 
without limitation, studies, surveys, models, sketches, drawings, specifications, digital models and other similar 
materials. 


§ 1.4.6 Submittal. A Submittal is any submission to the Owner for review and approval demonstrating how the I 
Design-Builder proposes to conform to the Design-Build Documents for those portions of tjie Work for which the j 
Design-Build Documents require Submittals. Submittals include, but are not limited to, shop drawings, product data, 
and samples. Submittals are not Design-Build Documents unless incorporated into a Modification. 

§ 1.4.7 Owner. The Owner is the entity identified as such in the Agreement and is referred to throughout the 
Design-Build Documents as if singular in number. The term "Owner" means the Owner or the Owner’s authorized 
representative. The Owner may have employees that are design professionals or otherwise skilled in construction 
or construction management, and such employees may, from time to time, perform various tasks or duties for or on 
behalf of the Owner under this Agreement. However, it is specifically understood that the Owner (including these 
agents and employees) has no obligation or duty to apply specialty or professional knowledge and skill, and shall not 
be held to have undertaken to provide or perform any aspect of the Owner’s performance of thijs Agreement as a’ 
design professional or specially skilled and knowledgeable construction industry member or construction hranager, 
and this principle applies regardless of the Owner’s position titles or office division titles as may be applicable to 


such employees. 


J L 


§ 1.4.8 Design-Builder. The Design-Builder is the person or entity identified as such in the Agreement and is 
referred to throughout the Design-Build Documents as if singular in number. The term "Design-Builder" means the 
Design-Builder or the Design-Builder’s authorized representative. 


§ 1.4.9 Consultant A Consultant is a person or entity providing professional services for the Design-Builder for all 
or a portion of the Work, and is referred to throughout the Design-Build Documents as if singular in number. To the 
extent required by the relevant jurisdiction, the Consultant shall be lawfully licensed to provide the required 
professional services. 


§ 1.4.10 Architect. The Architect is a person or entity providing design services for the Design Builder for all or a 
portion of the Work, and is lawfully licensed to practice architecture in the applicable jurisdictidn.The Architect is 
referred to throughout the Design-Build Documents as if singular in number. i 
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§ 1.4.11 Contractor. A Contractor is a person or entity performing all or a portion of the construction, required in 
connection with the Work, for the Design-Builder. The Contractor shall be lawfully licensed, if required in the 
jurisdiction where the Project is located. The Contractor is referred to throughout the Design-Build Documents as if 
singular in number and means a Contractor or an authorized representative of the Contractor. 

§ 1.4.12 Confidential Information. Confidential Information is information containing confidential or business 
proprietary information that is clearly marked as "confidential." i ’ 

I 1 

§ 1.4.13 Contract Time. Unless otherwise provided, Contract Time is the period of time, including authorized 

adjustments, as set forth in the Design-Build Amendment for Substantial Completion of the Work. 

( ^ . . , v _. 

§ 1.4.14 Day. The term "day" as used in the Design-Build Documents shall mean calendar day unless otherwise 
specifically defined. ) 

I j 

If 

§ 1.4.15 Contract Sum. The Contract Sum is the amount to be paid to the Design-Builder for performance of the 
Work after execution of the Design-Build Amendment, as identified in Article A. 1 of the Design-Build Amendment. 

\ i 

ARTICLE 2 COMPENSATION AND PROGRESS PAYMENTS 
(Paragraphs deleted) 

§ 2.1 number not used] 

(Paragraphs deleted) ! j 

(Table deleted) \ 

§ 2.1.4 Payments to the Design-Builder Prior To Execution of Design-Build Amendment 
§ 2.1.4.1 Payments are due and payable upon presentation of the Design-Builder’s invoice. Amounts unpaid 
Forty-five (45) days after the invoice date shall bear interest at the rate entered below, or in the absence thereof at 
the legal rate prevailing from time to time at the principal place of business of the Design-Builder. 

(Insert rate of monthly or annual interest agreed upon.) 

N/A , j 

(Paragraph deleted) ' ] 

§ 2.2 Contract Sum and Payment for Work Performed After Execution of Design-Buijd Amendment 
For the Design-Builder’s performance of the Work after execution of the Design-Build Amendment, the Ownej- 
shall pay to the Design-Builder the Contract Sum in current funds as agreed in the Design-Build Amendment. 

ARTICLE 3 GENERAL REQUIREMENTS OF THE WORK OF THE DESIGN-BUILD CONTRACT 
§ 3.1 General 

§ 3.1.1 The Design-Builder shall comply with any applicable licensing requirements in the jurisdiction where the 
Project is located. \ 

Building Permit and Other Permits and Fees: No general building permit is required in accordances wi\h § 
6-9-110 of the South Carolina Code of Laws; however, the Contractor shall be required to provide mechanical', 
electrical, plumbing and other such permits which may be required for purposes of inspejetiqn at no additiohal 
cost to the District. Except for permits and fees which are the responsibility of the Contractor in the Contract 
Documents, the District shall secure and pay for necessary approvals, easements, assessments, utility impact 
fees, permits, and such charges required for the successful completion of the work. 


§ 3.1.2 The Design-Builder shall designate in writing a representative who is authorized to act on the 
Design-Builder’s behalf with respect to the Project. 

§ 3.1.3 The Design-Builder shall perform the Work in accordance with the Design-Build Documents. The 
Design-Builder shall not be relieved of the obligation to perform the Work in accordance w?th the Design-Build \ 

Documents by the activities, tests, inspections or approvals of the Owner. s 

is s j 

§ 3.1.3,1 The Design-Builder shall perform the Work in compliance with applicable laws, Statutes, ordinances, 
codes, rules and regulations, or lawful orders of public authorities. If the Design-Builder performs Work contrary to 

applicable laws, statutes, ordinances, codes, rules and regulations, and lawful orders of public authorities, the ., ! 

Design-Builder shall assume responsibility for such Work and shall bear the costs attributable to correction. 
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§ 3.1.3.2 Neither the Design-Builder nor any Contractor, Consultant, or Architect shall be obligated to perform any 
act which they believe will violate any applicable laws, statutes, ordinances, codes, rules and regulations, or lawful 
orders of public authorities. If the Design-Builder determines that implementation of any instruction received from 
the Owner, including those in the Owner’s Criteria, would cause a violation of any applicable laws, statutes, 
ordinances, codes, rules and regulations, or lawful orders of public authorities, the Design-Builder shall notify the 
Owner in writing. Upon verification by the Owner that a change to the Owner’s Criteria is Required to remedy the 
violation, the Owner and the Design-Builder shall execute a Modification in accordance with Article 6. 

I ! 

§ 3.1.4 The Design-Builder shall be responsible to the Owner for acts and omissions of the iDesign-Builder’s 
employees, Architect, Consultants, Contractors, and their agents and employees, and other persons or entities 
performing portions of the Work. ; 

1 I 

§ 3.1.5 General Consultation. The Design-Builder shall schedule and conduct periodic meetings with the Owner to 
review matters such as procedures, progress, coordination, and scheduling of the Work. 

. , 

§ 3.1.6 When the Owner’s Design Requirements or applicable law requires that services beJperformed by licensed 
professionals, the Design-Builder shall provide those services through qualified, licensed professionals. Tire Owner 
understands and agrees that the services of the Design-Builder’s Architect and the Design-Builder’s other; 
Consultants are performed in the sole interest of, and for the exclusive benefit of, the Design-Builder. 1 

j j j j 

§ 3.1.7 The Design-Builder, with the assistance of the Owner, shall prepare and file documents required to obtain 
necessary approvals of governmental authorities having jurisdiction over the Project. 

The Office of School Facilities (OSF) shall determine the enforcement and interpretation of all the applicable 
codes and referenced standards on state buildings, including the District’s school facilities. 


§ 3.1.8 Progress Reports 

§ 3.1.8.1 The Design-Builder shall keep the Owner informed of the progress and quality of the Work. As staled in! 
the Design Requirements, the Design-Builder shall submit written progress reports, photographs of Work in ! j 
progress, and other data to the Owner electronically, or through the Owner’s option, project management software] 
showing estimated percentages of completion and other information identified below: 

.1 Work completed for the period; 

.2 Project schedule status; 

.3 Submittal schedule and status report, including a summary of outstanding Submittals; ; 

.4 Responses to requests for information to be provided by the Owner; 

.5 Approved Change Orders and Change Directives; / \ \ 

.6 Pending Change Order and Change Directive status reports; \ 

.7 Tests and inspection reports; 1 

.8 Status report of Work rejected by the Owner; / 

.9 Status of Claims previously submitted in accordance with Article 14; 

.10 Cumulative total of the Cost of the Work to date including the Design-Builder’s compensation and 
Reimbursable Expenses, if any; 

.11 Current Project cash-flow and forecast reports; and 

.12 Additional information as designated by the Owner through its project management software data 
requirements. 

| (Paragraphs deleted) 

§ 3.1.9 Design-Builder’s Schedules 

§ 3.1.9.1 The Design-Builder, promptly after execution of this Agreement, shall prepare and submit for the Owner’s 
information a schedule for the Work. The schedule, including the time required for design and construction, shall 
not exceed time limits current under the Design-Build Documents, shall be revised at appropriate intervals as \ 

required by the conditions of the Work and Project, shall be related to the entire Project to the extent required by the 
Design-Build Documents, shall provide for expeditious and practicable execution of the Wprk, and shall include 
allowances for periods of time required for the Owner’s review and for approval of submissions by authorities 
having jurisdiction over the Project. 
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§ 3.1.9.2 The Design-Builder shall perform the Work in general accordance with the most recent schedules 
submitted to the Owner. 

§ 3.1.10 Certifications. Design-Builder shall include in each Application for Payment a certification from each of 
the Architect, Consultants, and Contractors, and furnish to the Owner, these certifications with respect to the 
documents and services provided by the Architect, Consultants, and Contractors (a) that, tojtheibest of their 
knowledge, information and belief, the documents or services to which the certifications relate (i) are consistent with 
the Design-Build Documents, except to the extent specifically identified in the certificate, and (jii) comply with 
applicable laws, statutes, ordinances, codes, rules and regulations, or lawful orders of public authorities governing 
the design of the Project; and (b) that the Owner and its consultants shall be entitled to relyjupon the accuracy of the 
representations and statements contained in the certifications. The Design-Builder’s Architect, Consultants, and 
Contractors shall not be required to execute certificates or consents that would require knowledge, services or 
responsibilities beyond the scope of their services. j | 

§ 3.1.11 Design-Builder’s Submittals . j s 

§ 3.1.11.1 Prior to submission of any Submittals, the Design-Builder shall prepare a Submittal Schedule, and shall 
submit the schedule for the Owner’s approval. The Owner’s approval shall not unreasonably be delayed of withheld. 

The Submittal schedule shall (1) be coordinated with the Design-Builder’s schedule provided ift Section 3.1.9.1, 

(2) allow the Owner reasonable time to review Submittals, and (3) be periodically updated to reflect the progress of 
the Work. If the Design-Builder fails to submit a Submittal schedule, the Design-Builder shall not be entitled Jo any 
increase in Contract Sum or extension of Contract Time based on the time required for review of Submittals. 

... i 

§ 3.1.11.2 By providing Submittals the Design-Builder represents to the Owner that it has (1) reviewed and 
approved them, (2) determined and verified materials, field measurements and field construction criteria related 
thereto, or will do so and (3) checked and coordinated the information contained within such Submittals with the 
requirements of the Work and of the Design-Build Documents. 

1 ) 

§ 3.1.11.3 The Design-Builder shall perform no portion of the Work for which the Design-Build Documents require 
Submittals until the Owner or its designee has approved the respective Submittal. 

§ 3.1.11.4 The Work shall be in accordance with approved Submittals except that the Design-Builder shall not be 1, 
relieved of its responsibility to perform the Work consistent with the requirements of the Design-Build Documents. 

The Work may deviate from the Design-Build Documents only if the Design-Builder has notified the Owner in 
writing of a deviation from the Design-Build Documents at the time of the Submittal and a Modification is executed 
authorizing the identified deviation. The Design-Builder shall not be relieved of responsibility for errors or 
omissions in Submittals by the Owner’s approval of the Submittals. \ 

/ f '\ \ 

§ 3.1.11.S All professional design services or certifications to be provided by the Design-Builder, including all 
drawings, calculations, specifications, certifications, shop drawings and other Submittals, shall’contain the signature 
and seal of the licensed design professional preparing them. Submittals related to the Work designed or certified by 
the licensed design professionals, if prepared by others, shall bear the licensed design professional’s written 1 
approval. The Owner and its consultants shall be entitled to rely upon the adequacy, accuracy and completeness of 

the services, certifications or approvals performed by such design professionals. j ; 

1. ....... J 

§ 3.1.12 Warranty. The Design-Builder warrants to the Owner that materials and equipment furnished under the 
Contract will be of good quality and new unless the Design-Build Documents require or permit otherwise. The 
Design-Builder further warrants that the Work will conform to the requirements of the Design-Build Documents and 
will be free from defects, except for those inherent in the quality of the Work or otherwise expressly permitted by 
the Design-Build Documents. Work, materials, or equipment not conforming to these requirements may be 
considered defective. The Design-Builder’s warranty excludes remedy for damage or defect caused by abuse, s ( 1 

alterations to the Work not executed by the Design-Builder, improper or insufficient maintenance, improper 
operation, or normal wear and tear and normal usage. If required by the Owner, the DesigmBuilder shall furnish 
satisfactory evidence as to the kind and quality of materials and equipment. 

j , i 

! ) 

§ 3.1,13 Royalties, Patents and Copyrights 
§ 3.1.13.1 The Design-Builder shall pay all royalties and license fees. 
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§ 3.1.13.2 The Design-Builder shall defend suits or claims for infringement of copyrights and patent rights and shall 
hold the Owner and its separate contractors and consultants harmless from loss on account thereof, but shall not be 
responsible for such defense or loss when a particular design, process or product of a particular manufacturer or 
manufacturers is required by the Owner, or where the copyright violations are required in the Owner’s Criteria. 
However, if the Design-Builder has reason to believe that the design, process or product required in the Owner’s 
Criteria is an infringement of a copyright or a patent, the Design-Builder shall be responsible for such loss unless 
such information is promptly furnished to the Owner. If the Owner receives notice from a patent or copyright owner 
of an alleged violation of a patent or copyright, attributable to the Design-Builder, the Ownfer shall give prompt 
written notice to the Design-Builder. 

| »r-. ■«..-..i.,. — 

§ 3.1.14 Indemnification 

§ 3.1.14.1 To the fullest extent permitted by law, the Design-Builder shall indemnify and hold harmless the Owner, 
including the Owner’s agents and employees, from and against claims, damages, losses and expenses, including but 
not'limited to attorneys’ fees, arising out of or resulting from performance of the Work, but only to the extent caused 
by the negligent acts or omissions of the Design-Builder, Architect, a Consultant, a Contractor,! or anyone directly or 
indirectly employed by them or anyone for whose acts they may be liable. Such obligation shall not be construed to 
negate, abridge, or reduce other rights or obligations of indemnity that would otherwise exist a| to a party or person 
described in this Section 3.1.14. i 

II 

§ 3.1.14.2 The indemnification obligation under this Section 3.1.14 shall not be limited by a limitation oniamount or 
type of damages, compensation, or benefits payable by or for Design-Builder, Architect, a Consultant, a Contractor, 
or anyone directly or indirectly employed by them, under workers’ compensation acts, disability benefit acts or other 
employee benefit acts. 

§ 3.1.15 Contingent Assignment of Agreements 

§ 3.1.15.1 Each agreement for a portion of the Work is assigned by the Design-Builder to the Owner, provided that 
. 1 assignment is effective only after termination of the Contract by the Owner for cause, pursuant-to 
Sections 13.1.4 or 13.2.2, and only for those agreements that the Owner accepts by written 
notification to the Design-Builder and the Architect, Consultants, and Contractors whose agreements 
are accepted for assignment; and | ] 

.2 assignment is subject to the prior rights of the surety, if any, obligated under bond relating to the 
Contract. 


When the Owner accepts the assignment of an agreement, the Owner assumes the Design-Builder’s rights and 
obligations under the agreement. 

y \ 

§ 3.1.15.2 Upon such assignment, if the Work has been suspended for more than 30 days, the compensation tinder 
the assigned agreement shall be equitably adjusted for increases in cost resulting from the suspension, t 1 

j | 1 

§ 3.1.15.3 Upon such assignment to the Owner under this Section 3.1.15, the Owner may further assign the j 
agreement to a successor design-builder or other entity. If the Owner assigns the agreement! to a successor: j 
design-builder or other entity, the Owner shall nevertheless remain legally responsible for all of the successor i 
design-builder’s or other entity’s obligations under the agreement. 


§ 3.1.16 Design-Builder’s Insurance and Bonds. The Design-Builder shall purchase and maintain insurance and 
provide bonds as set forth in Exhibit B. 

ARTICLE 4 WORK PRIOR TO EXECUTION OF THE DESIGN-BUILD AMENDMENT 
§4.1 General / , y 

§ 4.1.1 Any information submitted by the Design-Builder, and any interim decisions made by the Owner, shall be 
for the purpose of facilitating the design process and shall not modify the Owner’s Criteria unless the Owner and 
Design-Builder execute a Modification. 1 

I _ 

[Numbers §4.2 & §4.3 intentionally not used] 

(Paragraphs deleted) 


i 

i 


] 

! 


; 
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§ 4.4 Dcsigii-Builder’s Construction Proposal 

§ 4.4.1 The Design-Builder’s Construction Proposal shall include the following: 

.1 A list of the documents and other information, including the Design-Builder’s clarifications, 
assumptions and deviations from the Owner’s original Design Requirements and the 
Design-Builder’s original Proposal Development Documents as proposed in the Owner’s 
procurement leading to this Agreement, upon which the Design-Builder’s Proposal is based; 

.2 The proposed Contract Sum, including the compensation method; 

.3 The proposed date the Design-Builder shall achieve Substantial Completion (or phased beneficial 
occupancy, if applicable and acceptable to the Owner); 

.4 An enumeration of any qualifications and exclusions, if applicable; 

.5 A list of the Design-Builder’s key personnel, Contractors and suppliers; and 
.6 The date on which the Design-Builder’s Construction Proposal expires. 

'{ I. 

§ 4.4.2 Submission of the Design-Builder’s Construction Proposal shall constitute a representation by the 
Design-Builder that it has visited the site and become familiar with local conditions under which the Work is to be 
completed. ‘ | 

M n 

i \ * j 

§ 4.4.3 If the Owner and Design-Builder agree on a proposal, the Owner and Design-Builder shall execute the 
Design-Build Amendment setting forth the terms of their agreement. 

! 1 

ARTICLE 5 WORK FOLLOWING EXECUTION OF THE DESIGN-BUILD AMENDMENT 

§ 5.1 Construction Documents i . 

§ 5.1.1 Upon the execution of the Design-Build Amendment, the Design-Builder shall prepare Construction 
Documents. The Construction Documents shall establish the quality levels of materials and systems required. The 
Construction Documents shall be consistent with the Design-Build Documents. 

§ 5.1.2 The Design-Builder shall provide the Construction Documents to the Owner for the Owner’s information, jf 
the Owner discovers any deviations between the Construction Documents and the Design-Build Documents, the i 
Owner shall promptly notify the Design-Builder of such deviations in writing. The Construction Documents shall 
not modify the Design-Build Documents unless the Owner and Design-Builder execute a Modification. The failure 
of the Owner to discover any such deviations shall not relieve the Design-Builder of the obligation to perform (he I 
Work in accordance with the Design-Build Documents. 


§ 5.1.2.1 The Design-Builder shall submit three copies of all Construction Documents prepared and submitted to 
Regulatory Agencies as a portion of the permitting and approval process for this work. 

N 

§ 5.2 Construction / / V 

§ 5.2.1 Commencement. Except as permitted in Section 5.2.2, construction shall not commence prior to execution 
of the Design-Build Amendment. j j 

j j f 

§ 5.2.2 If the Owner and Design-Builder agree in writing, construction may proceed prior to the executioij of (he 

Design-Build Amendment. However, such authorization shall not waive the Owner’s right to reject the j }_ 

Design-Builder’s Proposal. 


a 

I 


§ 5.2.3 The Design-Builder shall supervise and direct the Work, using the Design-Builder’s best skill and attention. 

The Design-Builder shall be solely responsible for, and have control over, construction means, methods, techniques, 
sequences and procedures, and for coordinating all portions of the Work under foe Contract, unless the Design-Build 
Documents give other specific instructions concerning these matters. 

/ f 'k 

§ 5.2.4 The Design-Builder shall be responsible for inspection of portions of Work already performed to determine 
that such portions are in proper condition to receive subsequent Work. 


Maintenance of Record Drawings: The Contractor shall maintain at the worksite one j 

(1) record copy of the Contract Documents including approved changes in good order land marked currently to 
record changes and selections made during performance of the work. A copy of submittals accepted by foe District 
shall also be maintained at the worksite. These items shall be available to the Architect and District when present at 
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the worksite. When required by the Contract Documents, the Contractor shall provide record drawings on all 
increments of the work such as, by way of illustration and not limitation, plumbing, electrical, mechanical, and all 
systems, such as fire and security systems, incorporated into the work. The Contractor shall furnish an electronic 
and paper copy of record drawings of "as-built'' detail to the Architect at final completion of all work, excluding 
punch list items as required by the Contract Documents. 

Professional Certifications: When professional certification of performance criteria for rUaterials, systems, or 
equipment is required by the Contract Documents, the District shall be entitled to rely upon the accuracy and 
completeness of such calculations and certifications. j 

5 

i 

s , ... 

Contractor’s Quality Control Program: The Contractor shall institute and maintain throughout the contract 
term a quality control program, designed to ensure the work performed is in accordance with the Contract 
Documents, including any changes, at all times and in all respects. The program shall j include providing daily 
supervision and conducting frequent inspections by the Worksite Superintendent(s). > 


i ■ r ■ i 

1. Compliance with Employment Laws: By entering into a Contract Agreement, the Contractor agrees to abide 
by all applicable laws pertaining to employment including, by way of illustration apd not limitation, the 
following: || i ! 

A. Title VII of the Civil Rights Act of 1964, as may be amended. 

B. Age Discrimination in Employment Act of 1964, as may be amended. 

C. Title I of the Americans Disabilities Act of 1990, as may be amended. 

D. Equal Pay Act of 1963, as may be amended. 

E. Fair Labor Standards Act, as may be amended. 

F. South Carolina Wages Act, Code 37-10-10 et seq., as may be amended. 

G. South Carolina Worker’s Compensation Act, Code 42-1-10 et seq., as may be amended. 


The Contractor shall not discriminate against any employee or applicant for employment because of race, 
religion, color, sex, age, handicap, or national origin except when such condition ? is a bona fide 
occupational qualification reasonably necessary for normal operations of the Contractor. The Contractor, in j 
all solicitations or advertisements for employees, shall state the Contractor is an "Equal Opportunity I j 
Employer." The Contractor agrees to post in conspicuous places, visible to employees and applicants for 
employment, notices setting forth the provisions of this nondiscrimination clause and shall include the 
provision of this paragraph in every subcontract or purchase agreement of more than 
$ 10 , 000 . ] 

/ ' X /■■■'". J 

Employment Taxes and Benefits: The District shall not withhold from the contract payments any Federal or 
State income taxes, or any employment-related taxes normally withheld on the District’s employees. Further, the 
District shall not provide any employment related insurances or other benefits such as porker’s compensation 1 for 
the benefit of any Contractor, subcontractor or supplier employees. 1 j i 

j j j j 

Project Key Staff - Project Manager: The Contractor shall assign a skilled, experienced, 1 and dedicated Project 
Manager to the project and identified in Exhibit A. The Project Manager shall secure the materials of proper 
quality and quantity to meet the Contract Documents and manage the appropriate' timing of- all- materials, 
sub-contracted work, and Contractor provided labor to ensure the continual progress of the work to meet the 
substantial completion date. The Contractor shall not change the Project Manager identified in the Scope of Work 
(Exhibit A) or the duties and status of the Project Manager during the course of the project without approval of the s 

District. / 

/ ,<? .. V 

/ f J 

Project Key Staff — Worksite Superintendent(s): The Contractor shall employ at! least one (1) full-time, i 
competent Worksite Superintendent and, if required by the Contract Documents, ah additional part-time or 
full-time, competent secondary Worksite Superintendent if expedient for the size and scope pf the project. Exhibit 
A identifies the Worksite Superintendents). No less than one (1) Worksite Superintendent shall be in attendance j 
at the worksite at all times during performance of any work by the Contractor’s own forces or subcontractors and 
during delivery of any materials. The Worksite Superintendent shall not perform the Work of any trade or other 
duties; however, the secondary Worksite Superintendent may perform part-time work of a trade or the duties of 
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OSHA Compliance Officer or fireguard, if approved by the District. The Contractor shall not change any Worksite 
Superintendent identified in the Scope of Work (Exhibit A) or the duties or status of same during the course of the 
project without approval of the District. The Worksite Superintendents) shall enforce strict discipline and 
good order among the Contractor’s representatives, agents, employees, subcontractors and suppliers. 


Worksite Communications: The Project Manager and Worksite Superintendent(s) are Representatives of the 
Design Builder and communications given to them, either orally or in writing, shall be as binding as if given to the 
Principal of the Design Builder. 

j i-....--— 

i 

i 

r 

§ 5.3 Labor and Materials 

1 provide and pay for 
;ies,-transportation, and 
aether temporary or 

2 i j 

, i i ] 

§ 5.3.2 When a material or system is specified in the Design-Build Documents, the Design-Builder may make 
substitutions only in accordance with Article 6. 

M i | 

§ 5.3.3 The Design-Builder shall enforce strict discipline and good order among the Design-Builder’s employees 
and other persons carrying out the Work. The Design-Builder shall not permit employment -of unfit persons or 
persons not properly skilled in tasks assigned to them. 


§ 5.3.1 Unless otherwise provided in the Design-Build Documents, the Design-Builder shai 
labor, materials, equipment, tools, construction equipment and machinery, water, heat, utili 
other facilities and services, necessary for proper execution and completion of the Work, w 
permanent, and whether or not incorporated or to be incorporated in the Work. 


§ 5.4 Taxes ’ 

The Design-Builder shall pay sales, consumer, use and similar taxes, for the Work provided by the Design-Builder, 
that are legally enacted when the Design-Build Amendment is executed, whether or not yet effective or merely, 
scheduled to go into effect. j 

§ 5.5 Permits, Fees, Notices and Compliance with Laws j 

§ 5.5.1 Unless otherwise provided in the Design-Build Documents, the Design-Builder shall secure and pay for the 
permits, fees, licenses, and inspections by government agencies, necessary for proper execution of the Wbrk and 
Substantial Completion of the Project. 

' '- -I 

§ 5.5.2 The Design-Builder shall comply with and give notices required by applicable laws, statutes, ordinances, 
codes, rules and regulations, and lawful orders of public authorities, applicable to performance of the Work. 

§ 5.5.3 Concealed or Unknown Conditions. If the Design-Builder encounters conditions at the site that are j, 

(1) subsurface or otherwise concealed physical conditions that differ materially from those indicated in the 
Design-Build Documents or (2) unknown physical conditions of an unusual nature that differ materially fijom .those 
ordinarily found to exist and generally recognized as inherent in construction activities of the character provided for 
in the Design-Build Documents, the Design-Builder shall promptly provide notice to the Owner before conditions 
are disturbed and in no event later than 21 days after first observance of the conditions. Thej Owner shall promptly 
investigate such conditions and, if the Owner determines that they differ materially and cauSse .an increase-O.r. I 

decrease in the Design-Builder’s cost of, or time required for, performance of any part of the Work, shall 
recommend an equitable adjustment in the Contract Sum or Contract Time, or both. If the Owner determines that the 
conditions at the she are not materially different from those indicated in the Design-Build Documents and that no 

change in the terms of the Contract is justified, the Owner shall promptly notify the Design-Builder in-writing,’. 

stating the reasons. If the Design-Builder disputes the Owner’s determination or recommendation, the 

Design-Builder may proceed as provided in Article 14. i j \ 

§ 5.5.4 If, in the course of the Work, the Design-Builder encounters human remains, or recognizes the existence of 
burial markers, archaeological sites, or wetlands, not indicated in the Design-Build Documents, the Design-Builder 
shall immediately suspend any operations that would affect them and shall notify the Owner. Upon receipt of such 
notice, the Owner shall promptly take any action necessary to obtain governmental authorization required to resume 
the operations. The Design-Builder shall continue to suspend such operations until otherwise instructed by the 
Owner but shall continue with all other operations that do not affect those remains or features. Requests for 
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adjustments in the Contract Sum and Contract Time arising from the existence of such remains or features may be 
made as provided in Article 14. 


§ 5.6 Allowances 

§ 5.6.1 The Design-Builder shall include in the Contract Sum all allowances stated in the Design-Build Documents 
(as referenced in Appendix B). Items covered by allowances shall be supplied for such amounts, and by such 
persons or entities as the Owner may direct, but the Design-Builder shall not be required tolemploy persons or 
entities to whom the Design-Builder has reasonable objection. 


Elementary School Allowances 

Description 

Amount 

Furniture 

$1,000,000 

Hardware 

$ 250,000 (Materials only) 

HVAC Controls 

$ 500,000 

Fire Alarm System 

$ 600,000 

Playgrounds 

$ 350,000 (Equipment and mulch only) 

Special Inspections 

$ 150,000 

Commissioning 

$ 100,000 

Owner Contingency 

$1,000,000 


1 Middle/Intermediate Schools (PER SCHOOL) 

Description 

Amount 

Furniture 

$1,500,000 (except Socastee Middle = $1,250,000) 

Hardware 

$ 350,000 (Materials only) 

HVAC Controls 

$ 650,000 

Fire Alarm System 

$ 750,000 

Playground 

$ 150,000 (Intermediate school only) 

Special Inspections 

$ 150,000 

Commissioning 

$ 125,000 

Owner Contingency 

$1,500,000 (except Socastee Middle = $1,250,000) 



§ 5.6.2 Unless otherwise provided in the Design-Build Documents, 

.1 allowances shall cover the cost to the Design-Builder of materials and equipment delivered at the site 
and all required taxes, less applicable trade discounts; 

.2 the Design-Builder’s costs for unloading and handling at the site, labor, installation costs, overhead, 
profit, and other expenses contemplated for stated allowance amounts, shall be Included in the 
Contract Sum but not in the allowances; and j ' \ / 

.3 whenever costs are more than or less than allowances, the Contract Sum shall be adjusted accordingly 
by Change Order. The amount of the Change Order shall reflect (1) the difference between factual 
costs and the allowances under Section 5.6.2.1 and (2) changes in Design-Builder’s costs under 
Section 5.6.2.2. j 

| 1..i L_... , 

§ 5.6.3 The Owner shall make selections of materials and equipment with reasonable promptness for allowances 
requiring Owner selection. 1 ..-■■■- 

§ 5.7 Key Personnel, Contractors and Suppliers 

§ 5.7.1 The Design-Builder shall not employ personnel, or contract with Contractors or suppliers to whom the 

Owner has made reasonable and timely objection. The Design-Builder shall not be required to contract with anyone 

to whom the Design-Builder has made reasonable and timely objection. / / \ 

j j \ \ 

S s 5 

§ 5.7.2 If the Design-Builder desires to change any of the personnel, Contractors or suppliers identified in the 
Design-Build Amendment, including but not limited to any contractor or design professional identified by the 
Design-Builder in its Request for Qualifications response, the Design-Builder shall notify the C)wner and provide the 
name and qualifications of the proposed new personnel, design professional. Contractor or Supplier. The Owner may 
reply within 14 days to the Design-Builder in writing, stating (1) whether the Owner has reasonable objection to the 
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proposed new personnel, design professional, Contractor or supplier or (2) that the Owner requires additional time to 
review. Failure of the Owner to reply within the 14-day period shall constitute notice of no reasonable objection. 

§ 5.7.3 Except for those persons or entities already identified or required in the Design-Build Amendment, the 
Design-Builder, as soon as practicable after execution of the Design-Build Amendment, shall furnish in writing to 
the Owner the names of persons or entities (including those who are to furnish materials or equipment fabricated to a 
special design) proposed for each principal portion of the Work. The Owner may reply within 14 days to the 
Design-Builder in writing stating (1) whether the Owner has reasonable objection to any siifch proposed person or 
entity or (2) that the Owner requires additional time for review. Failure of the Owner to reply within the 14-day 
period shall constitute notice of no reasonable objection. 

i t ,.- . 1 

§ 5.7.3.1 If the Owner has reasonable objection to a person or entity proposed by the Design-Builder, the 
Design-Builder shall propose another to whom the Owner has no reasonable objection. j 

§ 5.8 Documents and Submittals at the Site 

In addition to any Owner requirements to keep electronic project data up to date, the Design-Builder shall maintain 
at the site for the Owner one copy of the Design-Build Documents and a current set of the Construction Documents, 
in good order and marked currently to indicate field changes and selections made during construction, and onb copy 
of approved Submittals. The Design-Builder shall deliver these items to the Owner in accordance with Sectioji 
9.10.2 as a record of the Work as constructed. 

i ! 

§ 5.9 Use of Site j 

The Design-Builder shall confine operations at the site to areas permitted by applicable laWs, statutes, ordinances, 
codes, rules and regulations, lawful orders of public authorities, and the Design-Build Documents, and shall not 
unreasonably encumber the site with materials or equipment. 

§ 5.10 Cutting and Patching 

The Design-Builder shall not cut, patch or otherwise alter fully or partially completed construction by the Owner dr 
a separate contractor except with written consent of the Owner and of such separate contractor; such consent shall I 
not be unreasonably withheld. The Design-Builder shall not unreasonably withhold from the Owner or a separate 
contractor the Design-Builder’s consent to cutting or otherwise altering the Work. 

§ 5.11 Cleaning Up 

§ 5.11.1 The Design-Builder shall keep the premises and surrounding area free from accumulation of waste 
materials or rubbish caused by operations under the Contract. At completion of the Work, the Design-Builder shall 
remove waste materials, rubbish, the Design-Builder’s tools, construction equipment, machinery and surplus 
materials from and about the Project. , ■ 

/ / \ \, 

§ 5.11.2 If the Design-Builder fails to clean up as provided in the Design-Build Documents; the' Owner may do so 
and Owner shall be entitled to reimbursement from the Design-Builder. 

! ! I 

§ 5.12 Access to Work j j j 

The Design-Builder shall provide the Owner and its separate contractors and consultants adcess to the Work iji 
preparation and progress wherever located. The Design-Builder shall notify the Owner regarding Project safety 
criteria and programs, which the Owner, and its contractors and consultants, shall comply with while at the site. 

§ 5.13 Construction by Owner or by Separate Contractors 

§ 5.13.1 Owner’s Right to Perform Construction and to Award Separate Contracts 
§ 5.13.1.1 The Owner reserves the right to perform construction or operations related to the Project with the 
Owner’s own forces; and to award separate contracts in connection with other portions of the Project, or other 
construction or operations on the site, under terms and conditions identical or substantially similar to this Contract, \ \ 

including those terms and conditions related to insurance and waiver of subrogation. The Owner shall notify the 
Design-Builder promptly after execution of any separate contract. If the Design-Builder claimsjthat delay or 
additional cost is involved because of such action by the Owner, the Design-Builder shall make a Claim as provided 
in Article 14. ! . . j 
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§ 5.13.1.2 When separate contracts are awarded for different portions of the Project or other construction or 
operations on the site, the term "Design-Builder" in the Design-Build Documents in each case shall mean the 
individual or entity that executes each separate agreement with the Owner. 


§ 5.13.1.3 The Owner shall provide for coordination of the activities of the Owner’s own forces, and of each 
separate contractor, with the Work of the Design-Builder, who shall cooperate with them. The Design-Builder shall 
participate with other separate contractors and the Owner in reviewing their construction schedules. The 
Design-Builder shall make any revisions to the construction schedule deemed necessary aftpr a joint review and 
mutual agreement. The construction schedules shall then constitute the schedules to be used by the Design-Builder, 
separate contractors and the Owner until subsequently revised. 

| l 

§ 5.13.1.4 Unless otherwise provided in the Design-Build Documents, when the Owner performs construction or 
operations related to the Project with the Owner’s own forces or separate contractors, the Owner shall be deemed to 
be subject to the same obligations, and to have the same rights, that apply to the Design-Builder under the Contract. 

§ 5.14 Mutual Responsibility 

§ 5.14.1 The Design-Builder shall afford the Owner and separate contractors reasonable opportunity for introduction 
and storage of their materials and equipment and performance of their activities, and shall connect and coordinate 
the Design-Builder’s construction and operations with theirs as required by the Design-Build Documents.] : 

I 

§ 5.14.2 If part of the Design-Builder’s Work depends upon construction or operations by the Owner or a;separate 
contractor, the Design-Builder shall, prior to proceeding with that portion of the Work, prepare a written report to 
the Owner, identifying apparent discrepancies or defects in the construction or operations by the Owner or separate 
contractor that would render it unsuitable for proper execution and results of the Design-Builder’s Work. Failure of 
the Design-Builder to report shall constitute an acknowledgment that the Owner’s or separate contractor’s 
completed or partially completed construction is fit and proper to receive the Design-Builder’s Work, except as to 
defects not then reasonably discoverable. 


§ 5.14.3 The Design-Builder shall reimburse the Owner and other contractor(s) for costs the Owner and other , 
contractor(s), respectively, incur because of the Design-Builder’s delays, improperly timed, ; activities or defective 

construction. \ 

1 .. 

j i 

§ 5.14.4 The Design-Builder shall promptly remedy damage the Design-Builder wrongfully causes to completed or 
partially completed construction or to property of the Owner or separate contractors as provided in Section 10.2.5. 

§ 5.14.5 The Owner and each separate contractor shall have the same responsibilities for cutting and patching the 
Work as the Design-Builder has with respect to the construction of the Owner or separate contractors in 

Section 5.10. / \ 

/ v 

t f \ •. y 

§ 5.15 Owner’s Right to Clean Up t V 

If a dispute arises among the Design-Builder, separate contractors and the Owner as to the responsibility under their 
respective contracts for maintaining the premises and surrounding area free from waste materials and rubbish,'the 
Owner may clean up and will allocate the cost among those responsible. 


ARTICLE 6 CHANGES IN THE WORK 
§ 6.1 General 

§ 6.1.1 Changes in the Work may be accomplished after execution of the Contract, and without invalidating the 
Contract, by Change Order or Change Directive, subject to the limitations stated in this Article 6 and elsewhere in 
the Design-Build Documents. 

§ 6.1.2 A Change Order shall be based upon agreement between the Owner and Design-Builder. The Owner may 
issue a Change Directive without agreement by the Design-Builder. 

§ 6.1.3 Changes in the Work shall be performed under applicable provisions of the Design-Build Documents, and 
the Design-Builder shall proceed promptly, unless otherwise provided in the Change Order'or Change Directive. 
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§ 6.2 Change Orders 

A Change Order is a written instrument signed by the Owner and Design-Builder stating their agreement upon all of 
the following: 

.1 The change in the Work; 

.2 The amount of the adjustment, if any, in the Contract Sum or, if prior to execution of the 
Design-Build Amendment, the adjustment in the Design-Builder’s compensation; and 
.3 The extent of the adjustment, if any, in the Contract Time. 

1 | 

§ 6.3 Change Directives 

§ 6.3.1 A Change Directive is a written order signed by the Owner directing a change in the Work prior to 
agreement on adjustment, if any, in the Contract Sum or, if prior to execution of the Design-Build Amendment, the 
adjustment in the Design-Builder’s compensation, or Contract Time. The Owner may by Change Directive, without 
invalidating the Contract, order changes in the Work within the general scope of the Contra'ct consisting of 
additions, deletions or other revisions, the Contract Sum or, if prior to execution of the Design-Build Amendment, 
the adjustment in the Design-Builder’s compensation, and Contract Time being adjusted accordingly. 


§ 6.3.2 A Change Directive shall be used in the absence of total agreement on the terms of a Change Order. , 

i I M 

§ 6.3,3 If the Change Directive provides for an adjustment to the Contract Sum or, if prior to execution of the 
Design-Build Amendment, an adjustment in the Design-Builder’s compensation, the adjustment shall be based on 
one of the following methods: j j j 

.1 Mutual acceptance of a lump sum properly itemized and supported by sufficjenfsubstantiating'data to \ 
permit evaluation; i. } 

.2 Unit prices stated in the Design-Build Documents or subsequently agreed upon; 

.3 Cost to be determined in a manner agreed upon by the parties and a mutually acceptable fixed or 

percentage fee; or 
.4 As provided in Section 6.3,7. 

§ 6.3.4 If unit prices are stated in the Design-Build Documents or subsequently agreed upon, and if quantities : 
originally contemplated are materially changed in a proposed Change Order or Change Directive so that application 
of such unit prices to quantities of Work proposed will cause substantial inequity to the Owner or Design-Builder, j 
the applicable unit prices shall be equitably adjusted. 1 


§ 6.3.5 Upon receipt of a Change Directive, the Design-Builder shall promptly proceed with the change in the Work 
involved and advise the Owner of the Design-Builder’s agreement or disagreement with the method, if any, 
provided in the Change Directive for determining the proposed adjustment in the Contract Sum or, if prior to 
execution of the Design-Build Amendment, the adjustment in the Design-Builder’s compensation, or Contract Time. 

f / " s \ ’ 

§ 6.3.6 A Change Directive signed by the Design-Builder indicates the Design-Builder’s agreement thereWithf 
including adjustment in Contract Sum or, if prior to execution of the Design-Build Amendment, the adjustment in 
the Design-Builder’s compensation, and Contract Time or the method for determining them. Such agreement shall 
be effective immediately and shall be recorded as a Change Order. 

j. L.... , i L_ 

§ 6.3.7 If the Design-Builder does not respond promptly or disagrees with the method for adjustment in the Contract 
Sum or, if prior to execution of the Design-Build Amendment, the method for adjustment in the Design-Builder’s 
compensation, the Owner shall determine the method and the adjustment on the basis of reasonable expenditures and 
savings of those performing the Work attributable to the change, including, in case of an increase, an amount for 
overhead and profit as set forth in the Agreement, or if no such amount is set forth in the Agreement, a reasonable 
amount. In such case, and also under Section 6.3.3.3, the Design-Builder shall keep and present, in such form as the 
Owner may prescribe, an itemized accounting together with appropriate supporting data. Unless Otherwise provided 
in the Design-Build Documents, costs for the purposes of this Section 6.3.7 shall be limited/ to the following: 

.1 Additional costs of professional services; j 

.2 Costs of labor, including social security, unemployment insurance, fringe benefits required by 
agreement or custom, and workers’ compensation insurance; ■ 

.3 Costs of materials, supplies and equipment, including cost of transportation, /whether incorporated or 
consumed; 5 -. 


i 
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.4 Rental costs of machinery and equipment, exclusive of hand tools, whether rented from the 
Design-Builder or others; 

.5 Costs of premiums for all bonds and insurance, permit fees, and sales, use or similar taxes related to 
the Work; provided that costs of premiums, permits, and taxes that are based on marginal additions 
to an existing sum or quantity may all be reasonably estimated subject to correction at the time of 
Final Payment or other agreed time when the actual costs of the marginal additiqns can be determined 
or mutually agreed upon; and 

.6 Additional costs of supervision and field office personnel directly attributable to,'the change. 

I _ 

Allowable Overhead and Profit Charges: Additional overhead and profit attributable (to the change in contraci 
pricing shall not exceed the following: j ,-- -- 5 

A. For work performed by the Contractor’s own forces, a maximum of ten percent (10%) of the allowable direct 
costs or the unit pricing negotiated at the time of award. 

B. For work performed by a subcontractor’s own forces, a maximum of ten percent (10%) of the allowable direct 
costs. 

C. For work performed by a subcontractor, overhead and profit of a maximum of five)percent (5%) is 
allowable by the Contractor for administration of the sub-contract. 

! I | j 

Retainage: The District requires a retainage of three and one-half percent (3.5%) of the total contract pijce,;as may 
be amended by any approved Change Order, to be withheld from the Contractor’s payments throughout the term of 
the Contract Agreement and payable at the time of final payment after a) full completion of all work to be performed 
and all requirements established in the Contract Agreement and acceptance by the District, b) submittal of all' 

closeout documents, and c) submittal of an affidavit of payment of debts/claims, if requested by the District, for .. . J 

every subcontractor who performed work on the project evidencing they have received final payment of undisputed 
work and retainage withheld. As a condition of the contract, no more than three and one-half percent (3.5%) shall j 

be retained from the progress payments of any subcontractor by the Contractor until final completion of that portion 
of the work. Prompt payment of retainage to all subcontractors at final completion of their acceptable work 
regardless of timing during the contract is mandatory. The Contractor shall, at final completion, ensure no. 
amount of the Contractor’s retained funds is allocable to the completed and accepted pork of any ‘ s 
subcontractor nor to materials or equipment purchased from any supplier unless such amounts are in dispute 
and the Contractor has not requested payment for such disputed amounts to date. Such amounts in dispute 
shall be identified on the Contractor’s affidavit of payment of debts/claims submitted with final documehts.! 

§ 6.3.8 The amount of credit to be allowed by the Design-Builder to the Owner for a deletion or change that results 
in a net decrease in the Contract Sum or, if prior to execution of the Design-Build Amendment, in the 
Design-Builder’s compensation, shall be actual net cost. When both additions and credits covering related Work or 
substitutions are involved in a change, the allowance for overhead and profit shall be figured r on the basis 6f net 
increase, if any, with respect to that change. 

§ 6.3.9 Pending final determination of the total cost of a Change Directive to the Owner, the Design-Builder may 
request payment for Work completed under the Change Directive in Applications for Payment.] The Owner will 
make an interim determination for purposes of certification for payment for those costs deejned to be reasonably 
justified. The Owner’s interim determination of cost shall adjust the Contract Sum or, if prior to execution, of (he 
Design-Build Amendment, the Design-Builder’s compensation, on the same basis as a Change Order, subject to the 
right of Design-Builder to disagree and assert a Claim in accordance with Article 14. ' — 


§ 6.3.10 When the Owner and Design-Builder agree with a determination concerning the adjustments in the Contract 
Sum or, if prior to execution of the Design-Build Amendment, the adjustment in the Design-Builder’s compensation 
and Contract Time, or otherwise reach agreement upon the adjustments, such agreement shall be effective 
immediately and the Owner and Design-Builder shall execute a Change Order. Change Orders ipay be issued for all 
or any part of a Change Directive. I j \ 

ARTICLE 7 OWNER’S RESPONSIBILITIES 

§ 7.1 General j | 

§ 7.1.1 The Owner shall designate in writing a representative who shall have express authority to bind the Owner 
with respect to all Project matters requiring the Owner’s approval or authorization. : ,, 
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§ 7.1.2 The Owner shall render decisions in a timely manner and in accordance with the Design-Builder’s schedule 
agreed to by the Owner. The Owner shall furnish to the Design-Builder, within 15 days after receipt of a written 
request, information necessary and relevant for the Design-Builder to give notices of project commencement and 
take other action to protect the integrity and exclusivity of the project payment bond(s). 


§ 7.2 Information and Services Required of the Owner , 

§ 7.2.1 The Owner shall furnish information or services required of the Owner by the Design-Build Documents with 
reasonable promptness. j i 

1 1 . 

§ 7.2.2 The Owner shall provide, to the extent under the Owner’s control and if not required by the Design-Build 
Documents to be provided by the Design-Builder, the results and reports of prior tests, inspections or investigations • 
conducted for the Project involving structural or mechanical systems; chemical, air and water pollution; hazardous 
materials; or environmental and subsurface conditions and information regarding the presence pf pollutants at the 
Project site. Upon receipt of a written request from the Design-Builder, the Owner shall also provide surveys 
describing physical characteristics, legal limitations and utility locations for the site of the Project, and a legal 
description of the site under the Owner’s control, 

i I r | 

§ 7.2.3 The Owner shall promptly obtain easements and legal authorizations or entitlements regarding site utilization 
where essential to the execution of the Project. j j j 

(I f S 

j j ij 

§ 7.2.4 The Owner shall cooperate with the Design-Builder in securing land development, zoning, and other permits, 
licenses and inspections. j *-• 

i_ ,,,.,, ___ 

§ 7.2.5 The services, information, surveys and reports required to be provided by the Owner under this Agreement, 
shall be furnished at the Owner’s expense, and except as otherwise specifically provided in this Agreement or 
elsewhere in the Design-Build Documents or to the extent the Owner advises the Design-Builder to the contrary in 
writing, the Design-Builder shall be entitled to rely upon the accuracy and completeness thereof. In no eyent shall 
the Design-Builder be relieved of its responsibility to exercise proper precautions relating to the safe performance bf 
the Work. f 

§ 7.2.6 If the Owner observes or otherwise becomes aware of a fault or defect in the Work or non-conformity with] 
the Design-Build Documents, the Owner shall give prompt written notice thereof to the Design-Builder. 1 


i 

( 


i 



§ 7.2.7 Prior to the execution of the Design-Build Amendment, the Design-Builder may request in writing that the 
Owner provide reasonable evidence that the Owner has made financial arrangements to fulfill the Owner’s 
obligations under the Design-Build Documents and the Design-Builder’s Proposal. 

§ 7.2.8 Except as otherwise provided in the Design-Build Documents or when direct communications have been 
specially authorized, the Owner shall communicate through the Design-Builder with persons or entities employed or 
retained by the Design-Builder. 


§ 7.2.9 Unless required by the Design-Build Documents to be provided by the Design-Builder,;the Ownerjshall, 
upon request from the Design-Builder, furnish the services of geotechnical engineers or other consultants for | 
investigation of subsurface, air and water conditions when such services are reasonably nedessary to properly carry 
out the design services furnished by the Design-Builder, In such event, the Design-Builder shall specify the services 
required. Such services may include, but are not limited to, test borings, test pits, determinations of soil bearing 
values, percolation tests, evaluations of hazardous materials, ground corrosion and resistivity tests, and necessary 
operations for anticipating subsoil conditions. The services of geotechnical engineer(s) or other consultants shall 
include preparation and submission of all appropriate reports and professional recommendations. "•. 

/ / 

§ 7.2.10 The Owner shall purchase and maintain insurance as set forth in Exhibit B. 


§ 7.3 Submittals 

§ 7.3.1 The Owner shall review and approve or take other appropriate action on Submittals,; Reyiew of Submittals is 
not conducted for the purpose of determining the accuracy and completeness of other details, such as dimensions 
and quantities; or for substantiating instructions for installation or performance of equipment.or systems; or for 
determining that the Submittals are in conformance with the Design-Build Documents, all of which remain the 
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responsibility of the Design-Builder as required by the Design-Build Documents. The Owner’s action will be taken 
in accordance with the submittal schedule approved by the Owner or, in the absence of an approved submittal 
schedule, with reasonable promptness while allowing sufficient time in the Owner’s judgment to permit adequate 
review. The Owner’s review of Submittals shall not relieve the Design-Builder of the obligations under 
Sections 3.1.11,3.1.12, and 5.2.3. The Owner’s review shall not constitute approval of safety precautions or, unless 
otherwise specifically stated by the Owner, of any construction means, methods, techniques, sequences or 
procedures. The Owner’s approval of a specific item shall not indicate approval of an assembly of which the item is 
a component. 

j I __ _ 

§ 7.3.2 Upon review of the Submittals required by the Design-Build Documents, the Owner or its designee shall 
notify the Design-Builder of any non-conformance with the Design-Build Documents the Ownpr discovers. 

jj ( 

§ 7.4 Visits to the site by the Owner shall not be construed to create an obligation on the part of the Owner to make 
on-site inspections to check the quality or quantity of the Work. The Owner shall neither have control over or charge 
of, nor be responsible for, the construction means, methods, techniques, sequences or procedures, or for the safety 
precautions and programs in connection with the Work, because these are solely the Design-Builder’s rights and 
responsibilities under the Design-Build Documents. 

j j | 

§ 7.5 The Owner shall not be responsible for the Design-Builder’s failure to perform the Work in accordance ;with 
the requirements of the Design-Build Documents. The Owner shall not have control over of charge of, and will not 
be responsible for acts or omissions of the Design-Builder, Architect, Consultants, Contractors,! or their agents or 
employees, or any other persons or entities performing portions of the Work for the Design-Builder. 

f. . _,. v .. 

§ 7.6 The Owner has the authority to reject Work that does not conform to the Design-Build Documents. The Owner 
shall have authority to require inspection or testing of the Work in accordance with Section 15.5.2, whether or not 
such Work is fabricated, installed or completed, However, neither this authority of the Owner nor a decision made in 
good faith either to exercise or not to exercise such authority shall give rise to a duty or responsibility of the Owner 
to the Design-Builder, the Architect, Consultants, Contractors, material and equipment suppliers, their agents qr ; 
employees, or other persons or entities performing portions of the Work. i j 

| " i > 

§ 7.7 The Owner shall determine the date or dates of Substantial Completion in accordance with Section 9.8 and the 
date of final completion in accordance with Section 9.10. I 


§ 7.8 Owner’s Right to Stop Work 

If the Design-Builder fails to correct Work which is not in accordance with the requirements of the Design-Build 
Documents as required by Section 11.2 or persistently fails to carry out Work in accordance with the Design-Build 
Documents, the Owner may issue a written order to the Design-Builder to stop the Work, or any portion thereof, : 
until the cause for such order has been eliminated; however, the right of the Owner to stop the Work shall not give 
rise to a duty on the part of the Owner to exercise this right for the benefit of the Design-Builder or any othefperson 
or entity, except to the extent required by Section 5.13.1.3. j [ I / 


§ 7.9 Owner’s Right to Carry Out the Work i 

If the Design-Builder defaults or neglects to carry out the Work in accordance with the DesjgnjBuild Documents 
and fails within a ten-day period after receipt of written notice from the Owner to commence and continue 
correction of such default or neglect with diligence and promptness, the Owner may, without prejudice to other 
remedies the Owner may have, correct such deficiencies. In such case, an appropriate Change Order shall be issued 
deducting from payments then or thereafter due the Design-Builder the reasonable cost of correcting such 
deficiencies. If payments then or thereafter due the Design-Builder are not sufficient to cover such amounts, the 
Design-Builder shall pay the difference to the Owner. For Work on the critical path to beneficial occupancy of the , 
Project (or defined component thereof) the ten-day period referenced herein is reduced to five (5) days during the 
60 days prior to substantial completion as shown on the last schedule properly submitted under § 3.1.9. 

ARTICLE 8 TIME 

§ 8.1 Progress and Completion t j 

§ 8.1.1 Time limits stated in the Design-Build Documents are of the essence of the Contract. By executing the 
Design-Build Amendment the Design-Builder confirms that the Contract Time is a reasonable period for performing 
the Work. 
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§8.1.2 The Design-Builder shall not, except by agreement of the Owner in writing, commence the Work prior to the 
effective date of insurance, other than property insurance, required by this Contract. The Contract Time shall not be 
adjusted as a result of the Design-Builder’s failure to obtain insurance required under this Contract. 

§ 8.1.3 The Design-Builder shall proceed expeditiously with adequate forces and shall achieve Substantial 
Completion within the Contract Time, 

§ 8.1.4 LIQUIDATED DAMAGES FOR LATE SUBSTANTIAL AND FINAL COMPLETION OF THE WORK. 

I 

The Owner and the Contractor agree that time is of the essence and that the Owner will suffer significant damage, 
hardship, and loss if the Work is not substantially completed within the Contract Time. Damages the Owner will 
incur as a result of breach of contract by failure to achieve substantial completion are: use (5f relocatable classrooms; 
use of alternate sites for the educational program; disruption of class locations; disruption of athletic program; 
disruption of public service activities planned for the project; loss of rental of the project; security risks due to 
comingling of project workers with additional persons on and near the site; additional safety risks of equipment, 
vehicles, and unfinished work on the campus during the academic term; general disruption of the teaching and 
learning process due to project activities during the academic term; moving equipment during tjie academic term 
when students and full staff are present; harm to the Owner’s reputation and established goodwill among the 
community, parents, students, and staff due to late delivery of the project; loss of student morale and academic 
performance due to the ongoing Work during the academic term; harm to the Owner’s public relations; disruption 
and inefficiency of the management of all the Owner’s facilities and other current construction projects. The 
measurement of such damages is difficult. Accordingly, such damages are converted to Liquidated Damages as 
follows: for each day the Work is not Substantially Complete beyond the Contract Time allowed for Substantial 
Completion, liquidated damages of $1000 will be due from the Design-Builder to the Owner; for each day the 
Work is not Finally Complete beyond the Contract Time allowed for Final Completion, liquidated damages of $500 
will be due from the Design-Builder to the Owner. 

§ 8.2 Delays and Extensions of Time j 

§ 8.2.1 If the Design-Builder is delayed at any time in the commencement or progress of the Work by an act cm ,1 
neglect of the Owner or of a consultant or separate contractor employed by the Owner; or by changes ordered in thje 
Work by the Owner; or by labor disputes, fire, unusual delay in deliveries, unavoidable casualties of other causes I, 
beyond the Design-Builder’s control; or by delay authorized by the Owner pending mediation and binding dispute 
resolution or by other causes that the Owner determines may justify delay, then the Contract Time shall be extended 
by Change Order for such reasonable time as the Owner may determine. 

' 1 

§ 8.2.2 Claims relating to time shall be made in accordance with applicable provisions of Article 14. 

I \/‘ 

(Paragraph deleted) / / \ / 

§ 8.2.3 Weather Delays: When adverse weather conditions are the basis for a request for additional time, such 
request shall be documented by data substantiating the weather conditions a) were abnormal for a period of time 
which could not have been reasonably anticipated; b) had an adverse effect on the work scheduled, and alternate 
work unaffected by the weather could not have been done; and c) had an adverse effect on the Construction schedule 
such that the loss of work time will adversely impact the established completion date. The. Contractor must make 
every effort to mitigate the potential effect of the weather on the construction schedule inclhding, but not limited to, 
rescheduling of subcontractors, pumping water from work areas, rescheduling work hours to alternate work days 
within the work week, or other such actions. Such time extension request shall be in writing and submitted to the 
District for approval within ten (10) days from the end of the event causing the impact on the construction schedule. 

An extension of time not requested within the appropriate time period shall not be considered. The approved 

extension of time shall be incorporated in the next Change Order. j \ \ 

j j \ \ 

§ 8.2.4 Anticipated Weather Delays: A total of five (5) days per calendar month (non-cumujative) shall be 
anticipated by the Contractor as "adverse weather," and such time shall not be considered justification for an 
extension of time. Such anticipated adverse weather days are established only for normally scheduled work days, 
excluding Saturdays, Sundays and major holidays, unless such adverse weather conditions pn those days ate severe 
enough to impact the scheduled work on the following work day. If adverse weather days beyond the five (5) days I 

anticipated are substantiated and the Contractor could not mitigate the impact of the additional adverse weather 
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days, an extension of time may be allowed only to the extent of the actual impact on the last approved construction 
schedule and only to the extent of one (1) full day of extended time for each full working day of adverse weather 
conditions which prevented a forty-hour work week within a seven (7) day calendar week. A request for adverse 
weather extension shall not be allowed after the date established for substantial completion. 

ARTICLE 9 PAYMENT APPLICATIONS AND PROJECT COMPLETION 
§ 9.1 Contract Sum 

The Contract Sum is stated in the Design-Build Amendment. \ 

j_ 

§ 9.2 Schedule of Values 

Where the Contract Sum is based on a stipulated sum or Guaranteed Maximum Price, the Design-Builder, prior to —3 

the first Application for Payment after execution of the Design-Build Amendment shall submit to the Owner a 
schedule of values allocating the entire Contract Sum to the various portions of the Work and prepared in such form 
and supported by such data to substantiate its accuracy as the Owner may require. This schedule, unless objected to 
by the Owner, shall be used as a basis for reviewing the Design-Builder’s Applications for Payment. 

] 1 

§ 9.3 Applications for Payment j ^ 

§ 9.3.1 At least ten days before the date established for each progress payment, the Design-Builder shall Submit to 
the Owner an itemized Application for Payment for completed portions of the Work. The application shall be] 
notarized, if required, and supported by data substantiating the Design-Builder’s right to payment as the Owner may 
require, such as copies of requisitions from the Architect, Consultants, Contractors, and material suppliers, and shall 
reflect retainage if provided for in the Design-Build Documents. ’ , 


§ 9.3.1.1 As provided in Section 6.3.9, Applications for Payment may include requests for payment on account of 
changes in the Work that have been properly authorized by Change Directives, or by interim determinations of the 
Owner, but not yet included in Change Orders. 

§ 9.3.1.2 Applications for Payment shall not include requests for payment for portions of the Work for which the j 
Design-Builder does not intend to pay the Architect, Consultant, Contractor, material supplier, or other persons or J 
entities providing services or work for the Design-Builder, unless such Work has been performed by others whom; 
the Design-Builder intends to pay. 

§ 9.3.2 Unless otherwise provided in the Design-Build Documents, payments shall be made for services provided as 
well as materials and equipment delivered and suitably stored at the site for subsequent incorporation in the Work. If 
approved in advance by the Owner, payment may similarly be made for materials and equipment suitably stored off 
the site at a location agreed upon in writing. Payment for materials and equipment stored on or off the site shall be 
conditioned upon compliance by the Design-Builder with procedures satisfactory to the Owner to establish the 
Owner’s title to such materials and equipment or otherwise protect the Owner’s interest, and shall include the costs 
of applicable insurance, storage and transportation to the site for such materials and equipment /stored off the site. 

I I i 

§ 9.3.3 The Design-Builder warrants that title to all Work, other than Instruments of Service, covered by an j 
Application for Payment will pass to the Owner no later than the time of payment. The Design-Builder further 
warrants that, upon submittal of an Application for Payment, all Work for which Certificates fqr Payment have been 
previously issued and payments received from the Owner shall, to the best of the Design-Builder’s knowledge, 
information and belief, be free and clear of liens, claims, security interests or encumbrances in favor of the 
Design-Builder, Architect, Consultants, Contractors, material suppliers, or other persons or entities entitled to make 
a claim by reason of having provided labor, materials and equipment relating to the Work. - — - 

.y v r t \ 

§ 9.4 Certificates for Payment / \ s 

The Owner shall, within twenty-one days after receipt of the Design-Builder’s Application for Payment, issue to the ( 

Design-Builder a Certificate for Payment indicating the amount the Owner determines is properly due, and notify 
the Design-Builder in writing of the Owner’s reasons for withholding certification in whole or in part as provided in 
Section 9.5.1. j ] [ j 

!____I 

§ 9.5 Decisions to Withhold Certification 

§ 9.5.1 The Owner may withhold a Certificate for Payment in whole or in part to the extent reasonably necessary to — -r 
protect the Owner due to the Owner’s determination that the Work has not progressed to the point indicated in the 
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Design-Builder’s Application for Payment, or the quality of the Work is not in accordance with the Design-Build 
Documents. If the Owner is unable to certify payment in the amount of the Application, the Owner will notify the 
Design-Builder as provided in Section 9.4. If the Design-Builder and Owner cannot agree on a revised amount, the 
Owner will promptly issue a Certificate for Payment for the amount that the Owner deems to be due and owing. The 
Owner may also withhold a Certificate for Payment or, because of subsequently discovered evidence, may nullify 
the. whole or a part of a Certificate for Payment previously issued to such extent as may be pecessary to protect the 
Owner from loss for which the Design-Builder is responsible because of 

.1 defective Work, including design and construction, not remedied; 

.2 third party claims filed or reasonable evidence indicating probable filing of such' claims unless 
security acceptable to the Owner is provided by the Design-Builder; 

.3 failure of the Design-Builder to make payments properly to the Architect, Consultants, Contractors or 
others, for services, labor, materials or equipment; 

.4 reasonable evidence that the Work cannot be completed for the unpaid balance of the Contract Sum; 

.5 damage to the Owner or a separate contractor; 

.6 reasonable evidence that the Work will not be completed within the Contract Tiriie, and that the 

unpaid balance would not be adequate to cover actual or liquidated damages for the anticipated delay; 
or j j : '"! 

.7 repeated or substantial failure to carry out the Work in accordance with the Design-Build Documents. 

§ 9.5.2 When the above reasons for withholding certification are removed, certification will be made for amounts 
previously withheld. | | | j 

I 

§ 9.5.3 If the Owner withholds certification for payment under Section 9.5.1.3, the Owner may, at its sole option, 
issue joint checks to the Design-Builder and to the Architect or any Consultants, Contractor, material or equipment 
suppliers, or other persons or entities providing services or work for the Design-Builder to whom the Design-Builder 
failed to make payment for Work properly performed or material or equipment suitably delivered. j 

§ 9.6 Progress Payments . . i j 

§ 9.6.1 After the Owner has issued a Certificate for Payment, the Owner shall make payment in the manner and 
within the time provided in the Design-Build Documents. \ j 

J 

§ 9.6.2 The Design-Builder shall pay each Architect, Consultant, Contractor, and other person or entity providing ! 
services or work for the Design-Builder no later than the time period required by applicable law, but in no event 
more than seven days after receipt of payment from the Owner the amount to which the Architect, Consultant, 

Contractor, and other person or entity providing services or work for the Design-Builder is entitled, reflecting 
percentages actually retained from payments to the Design-Builder on account of the portion of the Work performed 
by the Architect, Consultant, Contractor, or other person or entity. The Design-Builder shall, by appropriate 
agreement with each Architect, Consultant, Contractor, and other person or entity providing services or work fpr the 
Design-Builder, require each Architect, Consultant, Contractor, and other person or entity providing services or 
work for the Design-Builder to make payments to subconsultants and subcontractors in a similar manner. ■ 

j | | j 

§ 9.6.3 The Owner will, on request and if practicable, furnish to the Architect, a Consultant; Contractor, o( other 
person or entity providing services or work for the Design-Builder, information regarding percentages of Completion 
or amounts applied for by the Design-Builder and action taken thereon by the Owner on account of portions of the 
Work done by such Architect, Consultant, Contractor or other person or entity providing services or work for the 
Design-Builder. 


§ 9.6.4 The Owner has the right to request written evidence from the Design-Builder that the Design-Builder has 
properly paid the Architect, Consultants, Contractors, or other person or entity providing services or work for the 
Design-Builder, amounts paid by the Owner to the Design-Builder for the Work. Owner shall have the right to 
contact the Architect, Consultants, and Contractors to ascertain whether they have been properly paid. The Owner 
shall have no obligation to pay or to see to the payment of money to a Consultant or Contractor, 

| l 

§ 9.6.5 Design-Builder payments to material and equipment suppliers shall be treated in a manner similar to that 
provided in Sections 9.6.2, 9.6.3 and 9.6.4. 
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§ 9.6.6 A Certificate for Payment, a progress payment, or partial or entire use or occupancy of the Project by the 
Owner shall not constitute acceptance of Work not in accordance with the Design-Build Documents. 


(Paragraph deleted) 

§ 9.7 Failure of Payment 

If the Owner does not issue a Certificate for Payment, through no fault of the Design-Builder, vVithin the time 
required by the Design-Build Documents, then the Design-Builder may, upon seven additional days’ written notice 
to the Owner, stop the Work until payment of the amount owing has been received. The Contract Time shall be 
extended appropriately and the Contract Sum shall be increased by the amount of the Design-Builder’s reasonable 
costs of shut-down, delay and start-up, plus interest as provided for in the Design-Build Documents. 

§ 9.8 Substantial Completion j 

§ 9.8.1 Substantial Completion is the stage in the progress of the Work when the Work or designated portion thereof 
is sufficiently complete in accordance with the Design-Build Documents so that the Owner can' occupy or utilize the 
Work for its intended use. The date of Substantial Completion is the date certified by the O.wner in accordance with 
this Section 9.8. I I . j" j 

f f \ | 

§ 9.8.2 When the Design-Builder considers that the Work, or a portion thereof which the Owner agrees to; accept 
separately, is substantially complete, the Design-Builder shall prepare and submit to the Owner an occupancy?permit 
issued by the South Carolina Office of School Facilities and a comprehensive list of items tp bq completed or] 
corrected prior to final payment. Failure to include an item on such list does not alter the responsibility of the 
Design-Builder to complete all Work in accordance with the Design-Build Documents. 

§ 9.8.3 Upon receipt of the Design-Builder’s list, the Owner shall make an inspection to determine whether the 
Work or designated portion thereof is substantially complete. If the Owner’s inspection discloses any item, whether 
or not included on the Design-Builder’s list, which is not sufficiently complete in accordance with the Design-Build 
Documents so that the Owner can occupy or utilize the Work or designated portion thereof for its intended use; the 
Design-Builder shall, before issuance of the Certificate of Substantial Completion, complete or correct stich item J 
upon notification by the Owner. In such case, the Design-Builder shall then submit a request for another inspectioij 
by the Owner to determine Substantial Completion. '.. 

§ 9.8.4 Prior to issuance of the Certificate of Substantial Completion under Section 9.8.5, the Owner and 
Design-Builder shall discuss and then determine the parties’ obligations to obtain and maintain property insurance 
following issuance of the Certificate of Substantial Completion. 

§ 9.8.5 When the Work or designated portion thereof is substantially complete, the Design-Builder will prepare for 
the Owner’s signature an occupancy permit issued by the South Carolina Office of School Facilities and a \ 
Certificate of Substantial Completion that shall, upon the Owner’s signature, establish the date rtf SubstaritialV 
Completion; establish responsibilities of the Owner and Design-Builder for security, maintenance, heat, utilities, 
damage to the Work and insurance; and fix the time within which the Design-Builder shall finish all items on the list 
accompanying the Certificate. Warranties required by the Design-Build Documents shall commence on the date of 
Substantial Completion of the Work or designated portion thereof unless otherwise provided in the Certificate, of 
Substantial Completion. 

§ 9.8.6 The Certificate of Substantial Completion shall be submitted by the Design-Builder to the Owner for written 
acceptance of responsibilities assigned to it in the Certificate. Upon the Owner’s acceptance, and consent of surety, 
if any, the Owner shall make payment of retainage applying to the Work or designated portion thereof. Payment 
shall be adjusted for Work that is incomplete or not in accordance with the requirements of the Design-Build 
Documents. / / 


§ 9.9 Partial Occupancy or Use 

§ 9.9.1 The Owner may occupy or use any completed or partially completed portion of the Wofk at any stage when 
such portion is designated by separate agreement with the Design-Builder, provided such occupancy or use is 
consented to, by endorsement or otherwise, by the insurer providing property insurance and authorized by public 
authorities having jurisdiction over the Project, Such partial occupancy or use may commence whether or not the 
portion is substantially complete, provided the Owner and Design-Builder have accepted in writing the 
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responsibilities assigned to each of them for payments, retainage, if any, security, maintenance, heat, utilities, 
damage to the Work and insurance, and have agreed in writing concerning the period for correction of the Work and 
commencement of warranties required by the Design-Build Documents. When the Design-Builder considers a 
portion substantially complete, the Design-Builder shall prepare and submit a list to the Owner as provided under 
Section 9.8.2. Consent of the Design-Builder to partial occupancy or use shall not be unreasonably withheld. The 
stage of the progress of the Work shall be determined by written agreement between the Owner and Design-Builder. 

§ 9.9.2 Immediately prior to such partial occupancy or use, the Owner and Design-Builder £halj jointly inspect the 
area to be occupied or portion of the Work to be used in order to determine and record the Condition of the Work. 

. 

§ 9.9.3 Unless otherwise agreed upon, partial occupancy or use of a portion or portions of the york shall not 
constitute acceptance of Work not complying with the requirements of the Design-Build Documents. 

1 i 

§ 9.10 Final Completion and Final Payment 

§ 9.10.1 Upon receipt of the Design-Builder’s written notice that the Work is ready for final inspection and 
acceptance and upon receipt of a final Application for Payment, the Owner will promptly rriake^ such inspection. 
When the Owner finds the Work acceptable under the Design-Build Documents and the Contract fully performed, 
the Owner will, subject to Section 9.10.2, promptly issue a final Certificate for Payment. 

I ' ] 

§ 9.10.2 Neither final payment nor any remaining retained percentage shall become due until tlje Design-Builder 
submits to the Owner (1) an affidavit that payrolls, bills for materials and equipment, and other indebtedness 
connected with the Work, for which the Owner or the Owner’s property might be responsible or encumbered, (less 
amounts withheld by Owner) have been paid or otherwise satisfied, (2) a certificate evidencing that insurance 
required by the Design-Build Documents to remain in force after final payment is currently in effect, (3) a written 
statement that the Design-Builder knows of no substantial reason that the insurance will not be renewable to cover 
the period required by the Design-Build Documents, (4) consent of surety, if any, to final payment, (5) 
as-constructed record copy of the Construction Documents marked to indicate field changes and selections made 
during construction, (6) manufacturer’s warranties, product data, and maintenance and operations manuals, and (7) 
if required by the Owner, other data establishing payment or satisfaction of obligations, such as receipts, or releases 
and waivers of hens, claims, security interests, or encumbrances, arising out of the Contracl, to the extent and iii j 
such form as may be designated by the Owner. If an Architect, a Consultant, or a Contractor, or other person of ! 
entity providing services or work for the Design-Builder, refuses to furnish a release or waiver required by the ’ 
Owner, the Design-Builder may furnish a bond satisfactory to the Owner to indemnify the Owner against such liens, 
claims, security interests, or encumbrances. If such liens, claims, security interests, or encumbrances remains 
unsatisfied after payments are made, the Design-Builder shall refund to the Owner all money that the Owner may be 
compelled to pay in discharging such liens, claims, security interests, or encumbrances, including all costs and 
reasonable attorneys’ fees. / \ 

§ 9.10.3 If, after Substantial Completion of the Work, final completion thereof is materially' delayed throiigh hb fault 
of the Design-Builder or by issuance of Change Orders affecting final completion, the Owner shall, upon Application 
by the Design-Builder, and without terminating the Contract, make payment of the balance iduq for that portion of 
the Work fully completed and accepted. If the remaining balance for Work not fully completed'or corrected is’less 
than retainage stipulated in the Design-Build Documents, and if bonds have been furnished; the written consent of 
surety to payment of the balance due for that portion of the Work fully completed and accepted shall be submitted 
by the Design-Builder to the Owner prior to issuance of payment. Such payment shall be made under terms, and 
conditions governing final payment, except that it shall not constitute a waiver of claims. 


§ 9.10.4 The making of final payment shall constitute a waiver of Claims by the Owner except those arising from 
.1 liens, Claims, security interests or encumbrances arising out of the Contract and unsettled; 

.2 failure of the Work to comply with the requirements of the Design-Build Documents; 

.3 terms of special warranties required by the Design-Build Documents; , j 
.4 post-occupancy services to be provided by or through the Design-Builder, 1 


§ 9.10.5 Acceptance of final payment by the Design-Builder shall constitute a waiver of claims; by the 
Design-Builder except those previously made in writing and identified by the Design-Builder as unsettled at the time 
of final Application for Payment. 
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ARTICLE 10 PROTECTION OF PERSONS AND PROPERTY 
§ 10.1 Safety Precautions and Programs 

The Design-Builder shall be responsible for initiating, maintaining and supervising all safety precautions and 
programs in connection with the performance of the Contract. 


§ 10.2 Safety of Persons and Property 

§ 10.2.1 The Design-Builder shall be responsible for precautions for the safety of, and reasonable protection to 
prevent damage, injury or loss to If 

.1 employees on the Work and other persons who may be affected thereby; 

.2 the Work and materials and equipment to be incorporated therein, whether ii) storage on or off the 

site, under care, custody or control of the Design-Builder or the Architect, Consultants, or- - -- 

Contractors, or other person or entity providing services or work for the Design-Builder; and 
.3 other property at the site or adjacent thereto, such as trees, shrubs, lawns, walks,Ipavements, 

roadways, or structures and utilities not designated for removal, relocation of replacement in the 
course of construction. 


1 < 

§ 10.2.2 The Design-Builder shall comply with, and give notices required by, applicable laws, statutes, ordinances, 
codes, rules and regulations, and lawful orders of public authorities, bearing on safety of persons or property, or 
their protection from damage, injury or loss. j ] i I 

J j j ; 

§ 10.2.3 The Design-Builder shall implement, erect, and maintain, as required by existing conditions and 
performance of the Contract, reasonable safeguards for safety and protection, including posting danger signs and 
other warnings against hazards, promulgating safety regulations, and notify owners and users of adjacent sites..and 
utilities of the safeguards and protections. 


§ 10.2.4 When use or storage of explosives or other hazardous materials or equipment, or unusual methods, are , 
necessary for execution of the Work, the Design-Builder shall exercise utmost care, and carry on such activities 
under supervision .of properly qualified personnel. i 

f ' | 

§ 10.2.5 The Design-Builder shall promptly remedy damage and loss (other than damage oij loss insured under, 

MMnnAi4i> iMnuxnnnn Hn/niS«n/l Lit r\iui<»n Dnilrl i Irt nHnnaflti In i n Oonfinno 1 A O 1 A nli/i 

j 


property insurance required by the Design-Build Documents) to property referred to in Sections 10.2.1.'2 and 




10.2.1.3, caused in whole or in part by the Design-Builder, the Architect, a Consultant, a Contractor, or anyone 
directly or indirectly employed by any of them, or by anyone for whose acts they may be liable and for which the 
Design-Builder is responsible under Sections 10.2.1.2 and 10.2.1.3; except damage or loss attributable to acts or 
omissions of the Owner, or anyone directly or indirectly employed by the Owner, or by anyone for whose acts the 
Owner may be liable, and not attributable to the fault or negligence of the Design-Builder. The foregoing obligations 


of the Design-Builder are in addition to the Design-Builder’s obligations under Section 3.1.14. 




§ 10.2.6 The Design-Builder shall designate a responsible member of the Design-Builder’s organization, at the site, 
whose duty shall be the prevention of accidents. This person shall be the Design-Builder’s superintendent tinless 
otherwise designated by the Design-Builder in writing to the Owner. 


§ 10.2.7 The Design-Builder shall not permit any part of the construction or site to be loaded so as to cause damage 
or create an unsafe condition. 


§ 10.2.8 Injury or Damage to Person or Property. If the Owner or Design-Builder suffers injury or damage to 
person or property because of an act or omission of the other, or of others for whose acts such party is legally - 
responsible, written notice of the injury or damage, whether or not insured, shall be given to the other party within a 
reasonable time not exceeding 21 days after discovery. The notice shall provide sufficient detail to enable the other 
party to investigate the matter. / / 

j j 

§ 10.3 Hazardous Materials j 

§ 10.3.1 The Design-Builder is responsible for compliance with any requirements included jin the Design-Build 
Documents regarding hazardous materials. If the Design-Builder encounters a hazardous material or substance not 
addressed in the Design-Build Documents and if reasonable precautions will be inadequate to prevent foreseeable 
bodily injury or death to persons resulting from a material or substance, including but not limited to asbestos or 
polychlorinated biphenyl (PCB), encountered on the site by the Design-Builder, the Design-Builder shall, upon 


\ 

\ 

I 
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recognizing the condition, immediately stop Work in the affected area and report the condition to the Owner in 
writing. 


§ 10.3.2 Upon receipt of the Design-Builder’s written notice, the Owner shall obtain the services of a licensed 
laboratory to verify the presence or absence of the material or substance reported by the Design-Builder and, in the 
event such material or substance is found to be present, to cause it to be rendered harmless. rUnJess otherwise 
required by the Design-Build Documents, the Owner shall furnish in writing to the Design-Builder the names and 
qualifications of persons or entities who are to perform tests verifying the presence or absence of such material or 
substance or who are to perform the task of removal or safe containment of such material of substance. The 
Design-Builder will promptly reply to the Owner in writing stating whether or not the Design-Builder has 
reasonable objection to the persons or entities proposed by the Owner. If the Design-Builder has an objection to a 
person or entity proposed by the Owner, the Owner shall propose another to whom the Design-Builder has no 
reasonable objection. When the material or substance has been rendered harmless, Work injthe affected area shall 
resume upon written agreement of the Owner and Design-Builder, By Change Order, the CpntractTime shall be 
extended appropriately and the Contract Sum shall be increased in the amount of the Design-Builder’s reasonable 
additional costs of shut-down, delay and start-up. j j 

!"' ] 

§ 10.3.3 To the fullest extent permitted by law, the Owner shall indemnify and hold harmless the Design-Builder, 
the Architect, Consultants, and Contractors, and employees of any of them, from and against claims, damages, 
losses and expenses, including but not limited to attorneys’ fees, arising out of or resulting from performance |of the 
Work in the affected area, if in fact the material or substance presents the risk of bodily injury or death as^described 
in Section 10.3.1 and has not been rendered harmless, provided that such claim, damage, loss or expense is 
attributable to bodily injury, sickness, disease or death, or to injury to, or destruction of, tangible property (other 
than the Work itself), except to the extent that such damage, loss or expense is due to the fault or negligence of the 
party seeking indemnity. 

§ 10.3.4 The Owner shall not be responsible under this Section 10.3 for materials or substances the Design-Builder 
brings to the site unless such materials or substances are required by the Owner’s Criteria. The Owner shall be; j 
responsible for materials or substances required by the Owner’s Criteria, except to the extent of the Design-Builder’s 
fault or negligence in the use and handling of such materials or substances. 

j j 

§ 10.3.5 The Design-Builder shall indemnify the Owner for the cost and expense the Owner incurs (1) for 
remediation of a material or substance the Design-Builder brings to the site and negligently handles, or (2) where the 
Design-Builder fails to perform its obligations under Section 10.3.1, except to the extent that the cost and expense 
are due to the Owner’s fault or negligence. 


§ 10.3.6 If, without negligence on the part of the Design-Builder, the Design-Builder is held liable by a government 
agency for the cost of remediation of a hazardous material or substance solely by reason of performing Work as 
required by the Design-Build Documents, the Owner shall indemnify the Design-Builder for all cost and expense • 
thereby incurred. j j 1 

j j Jr 

§ 10.4 Emergencies 

In an emergency affecting safety of persons or property, the Design-Builder shall act, at the Design-Builder's 
discretion, to prevent threatened damage, injury or loss. 


ARTICLE 11 UNCOVERING AND CORRECTION OF WORK 
§ 11.1 Uncovering of Work 

The Owner may request to examine a portion of the Work that the Design-Builder has covered to determine if the 
Work has been performed in accordance with the Design-Build Documents. If such Work is in accordance with the 
Design-Build Documents, the Owner and Design-Builder shall execute a Change Order to adjust the Contract Time v 

and Contract Sum, as appropriate. If such Work is not in accordance with the Design-BuildjDoeuments, the costs of - j 
uncovering and correcting the Work shall be at the Design-Builder’s expense and the Design-Builder shall not be 
entitled to a change in the Contract Time unless the condition was caused by the Owner or a separate contractor in 
which event the Owner shall be responsible for payment of such costs and the Contract Time will be adjusted as 
appropriate. 
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§ 11.2 Correction of Work 

§ 11.2.1 Before or After Substantial Completion. The Design-Builder shall promptly correct Work either rejected 
by the Owner or failing to conform to the requirements of the Design-Build Documents, whether discovered before 
or after Substantial Completion and whether or not fabricated, installed or completed. Costs of correcting such 
rejected or nonconforming Work, including additional testing and inspections, the cost of uncovering and 
replacement, and compensation for any design consultant employed by the Owner whose expenses and 
compensation were made necessary thereby, shall be at the Design-Builder’s expense. 

i | 

§ 11.2.2 After Substantial Completion 

§ 11.2.2.1 In addition to the Design-Builder’s obligations under Section 3.1.12, if, within two years after the date of 
Substantial Completion of the Work or designated portion thereof or after the date for commencement of warranties 
established under Section 9.9.1, or by terms of an applicable special warranty required by the Design-Build 
Documents, any of the Work is found not to be in accordance with the requirements of the Design-Build 
Documents, the Design-Builder shall correct it promptly after receipt of written notice frond the Owner to do so 
unless the Owner has previously given the Design-Builder a written acceptance of such condition. The Owner shall 
give such notice promptly after discovery of the condition. During the two-year period for Correction of the Work, if 
the Owner fails to notify the Design-Builder and give the Design-Builder an opportunity to jmake the correction, the 
Owner waives the rights to require correction by the Design-Builder and to make a claim for breach of warranty. If 
the Design-Builder fails to correct nonconforming Work within a reasonable time during that period afterirecCipt of 

notice from the Owner, the Owner may correct it in accordance with Section 7.9. i 

sis 

| 

§ 11.2.2.2 The two-year period for correction of Work shall be extended with respect to portions of Work 5 first 
performed after Substantial Completion by the period of time between Substantial Completion andtheactual 
completion of that portion of the Work. 

§ 11.2.2.3 The two-year period for correction of Work shall not be extended by corrective Work performed by the 
Design-Builder pursuant to this Section 11.2. 

§ 11.2.3 The Design-Builder shall remove from the site portions of the Work that are not in accordance With the i 
requirements of the Design-Build Documents and are neither corrected by the Design-Builder nor accepted by the.; 

Owner. j j 

§ 11.2.4 The Design-Builder shall bear the cost of correcting destroyed or damaged construction of the Owner Qr 
separate contractors, whether completed or partially completed, caused by the Design-Builder’s correction or 
removal of Work that is not in accordance with the requirements of the Design-Build Documents. 

§ 11.2.5 Nothing contained in this Section 11.2 shall be construed to establish a period of linjitation with respect to 
other obligations the Design-Builder has under the Design-Build Documents. Establishment of the two-year period 
for correction of Work as described in Section 11.2.2 relates only to the specific obligation jbf the Design-'jBuifder .to 1 
correct the Work, and has no relationship to the time within which the obligation to comply; with the Design-Build 
Documents may be sought to be enforced, nor to the time within which proceedings may be commenced tp establish 
the Design-Builder’s liability with respect to the Design-Builder’s obligations other than specifically to correct the 
Work. | j J . 

§ 11.3 Acceptance of Nonconforming Work ' - 

If the Owner prefers to accept Work that is not in accordance with the requirements of the Design-Build Documents, 

the Owner may do so instead of requiring its removal and correction, in which case the Contract Sum will be 

reduced as appropriate and equitable. Such adjustment shall be effected whether or not final payment has been 

made. Acceptance of Nonconforming Work may only be evidenced by written agreement specifying the 

nonconformity and the Owner’s informed consent to accept it. Nonconforming Work shalknot become accepted 

Work by inaction or implication. / 

| j j j 

ARTICLE 12 COPYRIGHTS AND LICENSES ] j 

§ 12.1 Drawings, specifications, and other documents furnished by the Design-Builder, including those in electronic 

form, are Instruments of Service. The Design-Builder, and the Architect, Consultants, Contractors, and any other 

person or entity providing services or work for any of them, shall be deemed the authors and owners of their ~J 

respective Instruments of Service, including the Drawings and Specifications, and shall retain all common law, 
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statutory and other reserved rights, including copyrights. Submission or distribution of Instruments of Service to 
meet official regulatory requirements, or for similar purposes in connection with the Project, is not to be construed 
as publication in derogation of the reserved rights of the Design-Builder and the Architect, Consultants, and 
Contractors, and any other person or entity providing services or work for any of them. 


§ 12.2 The Design-Builder and the Owner warrant that in transmitting Instruments of Service, qr any other 
information, the transmitting party is the copyright owner of such information or has permission from the copyright 
owner to transmit such information for its use on the Project. \ 

I 


§ 12.3 Upon execution of the Agreement, the Design-Builder grants to the Owner a limited! irrevocable and 
non-exclusive license to use the Instruments of Service solely and exclusively for purposes of constructing, using 
maintaining, altering and adding to the Project, provided that the Owner substantially performsiits obligations, 
including prompt payment of all sums when due, under the Design-Build Documents. The license granted under this 
section permits the Owner to authorize its consultants and separate contractors to reproduce applicable portions of 
the Instruments of Service solely and exclusively for use in performing services or construction for the Project. 


§ 12.3.1 The Design-Builder shall obtain non-exclusive licenses from the Architect, Consultants, and Contractors, 
that will allow the Design-Builder to satisfy its obligations to the Owner under this Article )2. The Design-Biiilder’s 
licenses from the Architect and its Consultants and Contractors shall also allow the Owner,jin tfie event this ■; 
Agreement is terminated for any reason to obtain a limited, irrevocable and non-exclusive license solely and 
exclusively for purposes of constructing, using, maintaining, altering and adding to the Project,! provided that the 
Owner (1) agrees to pay to the Architect, Consultant or Contractor all amounts due, and (2); provide the Architect, 
Consultant or Contractor with the Owner’s written agreement to indemnify and hold harmless the Architect, . 
Consultant or Contractor from all costs and expenses, including the cost of defense, related to claims and causes of 
action asserted by any third person or entity to the extent such costs and expenses arise from the Owner’s alteration 
or use of the Instruments of Service. 

§ 12.3.2 In the event the Owner alters the Instruments of Service without the author’s written authorization or uses; 
the Instruments of Service without retaining the authors of the Instruments of Service, the Owner releases the i 
Design-Builder, Architect, Consultants, Contractors and any other person or entity providing services or work for 
any of them, from all claims and causes of action arising from or related to such uses. The terms of this Sectioij \ 
12.3.2 shall not apply if the Owner rightfully terminates this Agreement for cause under Sections 13.1.4 or 13.2.2. 


ARTICLE 13 TERMINATION OR SUSPENSION 


§ 13.1 Termination or Suspension Prior to Execution of the Design-Build Amendment 
§ 13.1.1 If the Owner fails to make payments to the Design-Builder for Work prior to execution of the Design-Build 
Amendment in accordance with this Agreement, such failure shall be considered substantial nonperformance and 
cause for termination or, at the Design-Builder’s option, cause for suspension of performance of services, under this 
Agreement. If the Design-Builder elects to suspend the Work, the Design-Builder shall give seyen days’ 'Written 
notice to the Owner before suspending the Work. In the event of a suspension of the Workjthe Design-Bijilder,shall 
have no liability to the Owner for delay or damage caused by the suspension of the Work, ijefore resuming the 
Work, the Design-Builder shall be paid all sums due prior to suspension and any expenses incurred in the! 
interruption and resumption of the Design-Builder’s Work. The Design-Builder’s compensation for, and time to 
complete, the remaining Work shall be equitably adjusted. 


§ 13.1.2 If the Owner suspends the Project, the Design-Builder shall be compensated for the Work performed prior 
to notice of such suspension. When the Project is resumed, the Design-Builder shall be compensated for expenses 
incurred in the interruption and resumption of the Design-Builder’s Work. The Design-Builder’s'compensation for, 
and time to complete, the remaining Work shall be equitably adjusted. 

§ 13.1.3 If the Owner suspends the Project for more than 90 cumulative days for reasons other than the fault of the 
Design-Builder, the Design-Builder may terminate this Agreement by giving not less than seven days’ written 
notice. 1 

s 1 

§ 13.1.4 Either party may terminate this Agreement upon not less than seven days’ written notice'should the other 
party fail substantially to perform in accordance with the terms of this Agreement through rio fault of the party 
initiating the termination. 


| 
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§ 13.1.5 The Owner may terminate this Agreement upon not less than seven days’ written notice to the 
Design-Builder for the Owner’s convenience and without cause. 


§ 13.1.6 In the event of termination not the fault of the Design-Builder, the Design-Builder shall be compensated for 
Work performed prior to termination and any other expenses directly attributable to termination for which the 
Design-Builder is not otherwise compensated. In no event shall the Design-Builder’s compensation under this 
Section 13.1.6 be greater than the compensation set forth in Section 2.1. 

§ 13.2 Termination or Suspension Following Execution of the Design-Build Amendment 

§ 13.2.1 Termination by the Design-Builder ' r ... 

§ 13.2.1.1 The Design-Builder may terminate the Contract if the Work is stopped for a period of 30 consecutive 
days through no act or fault of the Design-Builder, the Architect, a Consultant, or a Contractor,; or their agents or 
employees, or any other persons or entities performing portions of the Work under direct or indirect contract with 
the Design-Builder, for any of the following reasons: 

.1 Issuance of an order of a court or other public authority having jurisdiction that requires all Work to 
be stopped; j I 

.2 An act of government, such as a declaration of national emergency that requires all Work tp bp 
stopped; ] j j 

.3 Because the Owner has not issued a Certificate for Payment and has not noti’fiedjthe Design-Builder 
of the reason for withholding certification as provided in Section 9.5.1, or because the Owner lias not 
made payment on a Certificate for Payment within the time stated in the Design-Build Documents; or 
.4 The Owner has failed to furnish to the Design-Builder promptly, upon the Dbsjgn-Builder’s request,, 
reasonable evidence as required by Section 7.2.7. 


§ 13.2.1.2 The Design-Builder may terminate the Contract if, through no act or fault of the Design-Builder, the 
Architect, a Consultant, a Contractor, or their agents or employees or any other persons or entities performing 
portions of the Work under direct or indirect contract with the Design-Builder, repeated suspensions, delays or; j 
interruptions of the entire Work by the Owner as described in Section 13.2.3 constitute in the aggregate more than 1 
100 percent of the total number of days scheduled for completion, or 120 days in any 365-day period, whichever is 
less. . ” ) 

'-i j 

§ 13.2.1.3 If one of the reasons described in Section 13.2.1.1 or 13.2.1.2 exists, the Design-Builder may, upon seven 
days’ written notice to the Owner, terminate the Contract and recover from the Owner payment for Work executed, 
including reasonable overhead and profit on that executed Work, and costs incurred by reason of such termination. 


§ 13.2.1.4 If the Work is stopped for a period of 60 consecutive days through no act or fault of the Design-Builder or 
any other persons or entities performing portions of the Work under contract with the Design-Builder because the 
Owner has repeatedly failed to fulfill the Owner’s obligations under the Design-Build Doeumeiits with respect to 
matters important to the progress of the Work, the Design-Builder may, upon seven additional pays’ written notice 
to the Owner, terminate the Contract and recover from the Owner as provided in Section 13.2.1.3. 

| i I} 

! J i 

§ 13.2.2 Termination by the Owner For Cause j .j : 

§ 13.2.2.1 The Owner may terminate the Contract if the Design-Builder 

.1 fails to submit the Proposal by the date required by this Agreement, or if no date is indicated, within a 
reasonable time consistent with the date of Substantial Completion; 

.2 repeatedly refuses or fails to supply an Architect, or enough properly skilled Consultants, 

Contractors, or workers or proper materials; , 

.3 fails to make payment to the Architect, Consultants, or Contractors for services, materials or labor in 

accordance with their respective agreements with the Design-Builder; \ \ 

.4 repeatedly disregards applicable laws, statutes, ordinances, codes, rules and regulations, or lawful j 

orders of a public authority; or 

.5 is otherwise guilty of substantial breach of a provision of the Design-Build Documents. 

i ! i * 

! | 

§ 13.2.2.2 When any of the above reasons exist, the Owner may without prejudice to any other rights or remedies of 
the Owner and after giving the Design-Builder and the Design-Builder’s surety, if any, seven, days’ written notice, 
terminate employment of the Design-Builder and may, subject to any prior rights of the surety: 
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.1 Exclude the Design-Builder from the site and take possession of all materials, equipment, tools, and 
construction equipment and machinery thereon owned by the Design-Builder; 

.2 Accept assignment of the Architect, Consultant and Contractor agreements pursuant to 
Section 3.1.15; and 

.3 Finish the Work by whatever reasonable method the Owner may deem expedient. Upon written 

request of the Design-Builder, the Owner shall furnish to theDesign-Buildei; a detailed accounting of 
the costs incurred by the Owner in finishing the Work. 

i ! 

§ 13.2.2.3 When the Owner terminates the Contract for one of the reasons stated in Section 13.^.2.1, the 
Design-Builder shall not be entitled to receive further payment until the Work is finished. 

j ----I 

§ 13.2.2.4 If the unpaid balance of the Contract Sum exceeds costs of finishing the Work and other damages 
incurred by the Owner and not expressly waived, such excess shall be paid to the Design-Buildfer. If such costs and 
damages exceed the unpaid balance, the Design-Builder shall pay the difference to the Owrier. The obligation for 
such payments shall survive termination of the Contract and are expressly included in the performance of the Work 

covered by the Design-Builder’s performance bond. S'" 1 

I ) r—i 

s 1 i 

§ 13.2.3 Suspension by the Owner for Convenience ! ; 

§ 13.2.3.1 The Owner may, without cause, order the Design-Builder in writing to suspend, delay or interrhpt the 
Work in whole or in part for such period of time as the Owner may determine. 

i H 

§ 13.2.3.2 The Contract Sum and Contract Time shall be adjusted for increases in the cost dnd time caused by > 

suspension, delay or interruption as described in Section 13.2.3.1. Adjustment of the Contract Sum shall include 
profit. No adjustment shall be made to the extent 

.1 that performance is, was or would have been so suspended, delayed or interrupted by another cause 
for which the Design-Builder is responsible; or 
.2 that an equitable adjustment is made or denied under another provision of the Contract. 

' j I 

§ 13.2.4 Termination by the Owner for Convenience 

§ 13.2.4.1 The Owner may, at any time, terminate the Contract for the Owner’s convenience and without cause. 

j 

§ 13.2.4.2 Upon receipt of written notice from the Owner of such termination for the Owner’s convenience, the 
Design-Builder shall 

.1 cease operations as directed by the Owner in the notice; 

.2 take actions necessary, or that the Owner may direct, for the protection and preservation of the Work; 

and, - .. 

.3 except for Work directed to be performed prior to the effective date of termination stated iri the 
notice, terminate all existing Project agreements, including agreements with tne Architect, \ 

Consultants, Contractors, and purchase orders, and enter into no further Project agreements and 
purchase orders. j j j 

i 5 < jj i 

§ 13.2.4.3 In case of such termination for the Owner’s convenience, the Design-Builder shall be entitled to receive 
payment for Work executed, and costs incurred by reason of such termination. 

| i 

ARTICLE 14 CLAIMS AND DISPUTE RESOLUTION ~ ” 

§ 14.1 Claims 

§ 14.1.1 Definition. A Claim is a demand or assertion by one of the parties seeking, as a matter of right, payment of 
money, or other relief with respect to the terms of the Contract, The term "Claim" also includes other disputes and 
matters in question between the Owner and Design-Builder arising out of or relating to the Contract. The " 
responsibility to substantiate Claims shall rest with the party making the Claim. / / 

? / \ I 

r 

§ 14.1.2 Time Limits on Claims. The Owner and Design-Builder shall commence all claims ahd causes of action, 
whether in contract, tort, breach of warranty or otherwise, against the other, arising out of or related to the Contract 
in accordance with the requirements of the binding dispute resolution method selected in Section 1.3, within the time 
period specified by law. 
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§ 14.1.3 Notice of Claims 

§ 14.1.3.1 Prior To Final Payment. Prior to Final Payment, Claims by either the Owner or Design-Builder must be 
initiated by written notice to the other party within 21 days after occurrence of the event giving rise to such Claim or 
within 21 days after the claimant first recognizes the condition giving rise to the Claim, whichever is later. 

§ 14.1.3.2 Claims Arising After Final Payment. After Final Payment, Claims by either the Owner or 
Design-Builder that have not otherwise been waived pursuant to Sections 9.10.4 or 9.10.5, mus^t be initiated by 
prompt written notice to the other party. The notice requirement in Section 14.1.3.1 and the 1 Initial Decision 
requirement as a condition precedent to mediation in Section 14.2.1 shall not apply. 

I ' "I 

§ 14.1.4 Continuing Contract Performance. Pending final resolution of a Claim, except qs otherwise agreed in 
writing or as provided in Section 9.7 and Article 13, the Design-Builder shall proceed diligently with performance of 
the Contract and the Owner shall continue to make payments in accordance with the Desigti-Biiild Documents. 

I 1 

v 1 

§ 14.1.5 Claims for Additional Cost. If the Design-Builder intends to make a Claim for an increase in the Contract 
Sum, written notice as provided herein shall be given before proceeding to execute the portion of the Work that 
relates to the Claim. Prior notice is not required for Claims relating to an emergency endangering life or property 
arising under Section 10.4. ! | f j 

! | j ! 

§ 14.1.6 Claims for Additional Time * ' 

§ 14.1,6.1 If the Design-Builder intends to make a Claim for an increase in the Contract Time, ^vritten notice as 
provided herein shall be given. The Design-Builder’s Claim shall include an estimate of cost and of probable effect 
of delay on progress of the Work. In the case of a continuing delay, only one Claim is necessary, 

§ 14.1.6.2 If adverse weather conditions are the basis for a Claim for additional time, such Claim shall be 
documented by data substantiating that weather conditions were abnormal for the period of time, could not have 
been reasonably anticipated, and had an adverse effect on the scheduled construction. 

§ 14.1.7 Claims for Consequential Damages , 

The Design-Builder and Owner waive Claims against each other for consequential damages arising out of or relating 

to this Contract. This mutual waiver includes ' ' . ' - j 

.1 damages incurred by the Owner for rental expenses, for losses of use, income, profit, financing,' 1 

business and reputation, and for loss of management or employee productivity or of the services.pf 
such persons; and 

.2 damages incurred by the Design-Builder for principal office expenses including the compensation of 
personnel stationed there, for losses of financing, business and reputation, and for loss of profit 
except anticipated profit arising directly from the Work and otherwise available under this \ 

Agreement. / \ . ' 

/ \ * 

This mutual waiver is applicable, without limitation, to all consequential damages due to either; party’s termination 
in accordance with Article 13. Nothing contained in this Section 14.1.7 shall be deemed to preclude an award.Of 
liquidated damages, when applicable, in accordance with the requirements of the Design-Build Documents s 

j ’.-•» »•- - 

§ 14.2 Initial Decision 

§ 14.2.1 An initial decision shall be required as a condition precedent to mediation of all Claims between the Owner - -• 
and Design-Builder initiated prior to the date final payment is due, excluding those arising under Sections 10.3 and 
10.4 of the Agreement and Sections B.3.2.9 and B.3.2.10 of Exhibit B to this Agreement, unless 30 days have 
passed after the Claim has been initiated with no decision having been rendered. Unless otherwise mutually agreed 
in writing, the Owner shall render the initial decision on Claims. / ’ ' ■ • 

/ f \ \ 

§ 14.2.2 Procedure | / it 

§ 14.2.2.1 Claims Initiated by the Owner. If the Owner initiates a Claim, the Design-Builder shall provide a 
written response to Owner within ten days after receipt of the notice required under Section 14.1.3.1. Thereafter, the 
Owner shall render an initial decision within ten days of receiving the Design-Builder’s response: (1) withdrawing 
the Claim in whole or in part, (2) approving the Claim in whole or in part, or (3) suggesting a compromiser 
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§ 14.2.2.2 Claims Initiated by the Design-Builder. If the Design-Builder initiates a Claim, the Owner will take one 
or more of the following actions within ten days after receipt of the notice required under Section 14.1.3.1: 

(1) request additional supporting data, (2) render an initial decision rejecting the Claim in whole or in part, 

(3) render an initial decision approving the Claim, (4) suggest a compromise or (5) indicate that it is unable to render 
an initial decision because the Owner lacks sufficient information to evaluate the merits of the Claim. 


§ 14.2.3 In evaluating Claims, the Owner may, but shall not be obligated to, consult with or seek information from 
persons with special knowledge or expertise who may assist the Owner in rendering a decision.; The retention of 
such persons shall be at the Owner’s expense. 


§ 14.2.4 If the Owner requests the Design-Builder to provide a response to a Claim or to furnish additional 
supporting data, the Design-Builder shall respond, within ten days after receipt of such request,; and shall either (1) 
provide a response on the requested supporting data, (2) advise the Owner when the response of supporting data will 
be furnished or (3) advise the Owner that no supporting data will be furnished. Upon receipj ofjthe response or 
supporting data, if any, the Owner will either reject or approve the Claim in whole or in part. 


\ 1 

§ 14.2.5 The Owner’s initial decision shall (1) be in writing; (2) state the reasons therefor; gnd (3) identify any 
change in the Contract Sum or Contract Time or both. The initial decision shall be final and bidding on thfe parties 
but subject to mediation and, if the parties fail to resolve their dispute through mediation, to binding dispute j 
resolution. j j j j 

I j M 

§ 14.2.6 Either party may file for mediation of an initial decision at any time, subject to thejterms of 
Section 14.2.6.1, 



§ 14.2.6.1 Either party may, within 30 days from the date of an initial decision, demand in writing that the other 
party file for mediation within 60 days of the initial decision. If such a demand is made and the party receiving the 
demand fails to file for mediation within the time required, then both parties waive their rights to mediate or pursue 
binding dispute resolution proceedings with respect to the initial decision. 

§ 14.2.7 In the event of a Claim against the Design-Builder, the Owner may, but is not obligated"to, notify the j 
surety, if any, of the nature and amount of the Claim. If the Claim relates to a possibility of a Design-Builder’s j 
default, the Owner may, but is not obligated to, notify the surety and request the surety’s assistance in resolving the 
controversy. 

) (Paragraph deleted) ' j 

§ 14.3 Mediation j 

§ 14.3.1 Claims, disputes, or other matters in controversy arising out of or related to the Contract, except those 
waived as provided for in Sections 9.10.4, 9.10.5, and 14.1.7, shall be subject to mediation as a condition, precedent 
to binding dispute resolution. If \ v 

1 | j 

§ 14.3.2 The parties shall endeavor to resolve their Claims by mediation. The mediation shall proceed iniadvance 
of binding dispute resolution proceedings, which shall be stayed pending mediation for a p^rio^l of 60 days from the 
date of filing, unless stayed for a longer period by agreement of the parties or court order. * j j ___ 

I [ 

§ 14.3.3 The parties shall share the mediator’s fee and any filing fees equally. The mediation shall be held in the 
place where the Project is located, unless another location is mutually agreed upon. Agreements reached in 
mediation shall be enforceable as settlement agreements in any court having jurisdiction. - — 


| (Paragraphs deleted) 

ARTICLE 15 MISCELLANEOUS PROVISIONS 
§ 15.1 Governing Law 

| The Contract shall be governed by the law of the place where the Project is located. 
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§ 15.2 Successors and Assigns 

§ 15.2.1 The Owner and Design-Builder, respectively, bind themselves, their partners, successors, assigns and legal 
representatives to the covenants, agreements and obligations contained in the Design-Build Documents. Except as 
provided in Section 15.2.2, neither party to the Contract shall assign the Contract as a whole without written consent 
of the other. If either party attempts to make such an assignment without such consent, that party shall nevertheless 
remain legally responsible for all obligations under the Contract. j—-} . 

§ 15.2.2 The Owner may, without consent of the Design-Builder, assign the Contract to a lender providing 
construction financing for the Project, if the lender assumes the Owner’s rights and obligations under the 
Design-Build Documents. The Design-Builder shall execute all consents reasonably required to facilitate such 
assignment. > 

§ 15.2.3 If the Owner requests the Design-Builder, Architect, Consultants, or Contractors to execute certificates, 
other than those required by Section 3.1.10, the Owner shall submit the proposed language of such certificates for 
review at least 14 days prior to the requested dates of execution. If the Owner requests the Desi'gn-Builder, 
Architect, Consultants, or Contractors to execute consents reasonably required to facilitate assignment to a lender, 
the Design-Builder, Architect, Consultants, or Contractors shall execute all such consents that are consistent ^vith 
this Agreement, provided the proposed consent is submitted to them for review at least 14 days-prior to execution. 
The Design-Builder, Architect, Consultants, and Contractors shall not be required to execute certificates 6r consents 
that would require knowledge, services or responsibilities beyond the scope of their services, t 

i 1 S ) 

§ 15.3 Written Notice ! 

Written notice shall be deemed to have been duly served if delivered in person to the individual, to a member of the 
firm or entity, or to an officer of the corporation for which it was intended; or if delivered at, or sent by registered or 
certified mail or by courier service providing proof of delivery to, the last business address known to the party 
giving notice. Written notice may also be established by acknowledgements and responses exchanged via 
electronic communications such as electronic mail or any internal messaging functionality of BIM and/or project 
management software used by the parties for the project. r 

§ 15.4 Rights and Remedies 

§ 15.4.1 Duties and obligations imposed by the Design-Build Documents, and rights and remedies available , : 

thereunder, shall be in addition to and not a limitation of duties, obligations, rights and remedies otherwise imposed 
or available by law. 

§ 15.4.2 No action or failure to act by the Owner or Design-Builder shall constitute a waiver of a right or duty 
afforded them under the Contract, nor shall such action or failure to act constitute approval of or acquiescence in a 
breach thereunder, except as may be specifically agreed in writing. / \ 

/ \ y ■ 

§ 15.5 Tests and Inspections i / \ * ,,, 

§ 15.5.1 Tests, inspections and approvals of portions of the Work shall be made as required' by jthe Designj-Build' 
Documents and by applicable laws, statutes, ordinances, codes, rules and regulations or lawful orders of pbblic 
authorities. Unless otherwise provided, the Design-Builder shall make arrangements for such tests, inspections and 
approvals with an independent testing laboratory or entity acceptable to the Owner, or with thesappropriatC public 
authority, and shall bear all related costs of tests, inspections and approvals. The Design-Builder shall give the 
Owner timely notice of when and where tests and inspections are to be made so that the Owner may be present for ~ 
such procedures. The Owner shall bear costs of (1) tests, inspections or approvals that do not become requirements 
until after bids are received or negotiations concluded, and (2) tests, inspections or approvals where building codes 
or applicable laws or regulations prohibit the Owner from delegating their cost to the Design-Builder. 

§ 15.5.2 If the Owner determines that portions of the Work require additional testing, inspection or approval not 
included under Section 15.5.1, the Owner will instruct the Design-Builder to make arrangement's for such additional 
testing, inspection or approval by an entity acceptable to the Owner, and the Design-Build^ shall give timely notice 
to the Owner of when and where tests and inspections are to be made so that the Owner may be’ present for such 
procedures. Such costs, except as provided in Section 15.5.3, shall be at the Owner’s expense, j 


\ \ 
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§ 15.5.3 If such procedures for testing, inspection or approval under Sections 15.5.1 and 15.5.2 reveal failure of the 
portions of the Work to comply with requirements established by the Design-Build Documents, all costs made 
necessary by such failure shall be at the Design-Builder’s expense. 


§ 15.5.4 Required certificates of testing, inspection or approval shall, unless otherwise required by the Design-Build 
Documents, be secured by the Design-Builder and promptly delivered to the Owner. 

§ 15.5.5 If the Owner is to observe tests, inspections or approvals required by the Design-Build Documents, the 
Owner will do so promptly and, where practicable, at the norma! place of testing. 

I i 

§ 15.5.6 Tests or inspections conducted pursuant to the Design-Build Documents shall be made promptly to avoid 
unreasonable delay in the Work. 

§ 15.6 Confidential Information 

If the Owner or Design-Builder transmits Confidential Information, the transmission of such Confidential 
Information constitutes a warranty to the party receiving such Confidential Information that the transmitting party is 
authorized to transmit the Confidential Information. If a party receives Confidential Information, the receiving party 
shall keep the Confidential Information strictly confidential and shall not disclose it to any other person of entity 
except as set forth in Section 15.6.1. j j jj ! 

§ 15.6.1 A party receiving Confidential Information may disclose the Confidential Information as requirell by law or 
court order, including a subpoena or other form of compulsory legal process issued by a court or governmental 
entity. A party receiving Confidential Information may also disclose the Confidential Information to its employees, 
consultants or contractors in order to perform services or work solely and exclusively for the Project, provided those 
employees, consultants and contractors are subject to the restrictions on the disclosure and use of Confidential 
Information as set forth in this Contract. 


§ 15.7 Capitalization j 

Terms capitalized in the Contract include those that are (1) specifically defined, (2) the titles of numbered articles pr 
(3) the titles of other documents published by the American Institute of Architects. j 1 j 

■ i 1 

§ 15.8 Interpretation 

§ 15.8.1 In the interest of brevity the Design-Build Documents frequently omit modifying words such as "all" and 
"any" and articles such as "the" and "an," but the fact that a modifier or an article is absent from one statement and 
appears in another is not intended to affect the interpretation of either statement. 


§ 15.8.2 Unless otherwise stated in the Design-Build Documents, words which have well-known technical or 
construction industry meanings are used in the Design-Build Documents in accordance with such'recognized. 

meanings. j / \ V 

Is 4 

itatives 


Conduct of the Architect’s Principal, Employees, Agents and Representatives 


The safety and security of District staff, students and the general public are of utmost priority to the 
District. To that end, the Architect shall be responsible for ensuring compliance by the Architect and any 
employees, agents or representatives of the Architect, including all Design Consultants,*to the following: 


A. ■ No drugs, alcohol, knives, firearms or other weapons on District property, whether or not there is an 

existing occupied building. /' _ 

B. No fraternizing with, threats to, or use of abusive or profane language in the presence of students, parents, 

visitors, or District representatives, agents, or employees. / \ 

C. No improper attire, actions or gestures while on any District property. j 

No smoking on District property in conformance to Horry County Board of Education policy. Violations 
of such policy shall result in a civil penalty of up to $1,000 per occurence to the individual responsible 
and/or the Architect for whom the individual is a Principal, employee, agent, or representative. .. 

D. Secure SLED (State Law Enforcement Division) criminal background checks on all the Architect’s 
Principals, employees, agents, and representatives performing work on District property and contractually 
require the same of all Design Consultants, their employees, agents, and representatives. No employees, 
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agents or representatives of the Architect and Design Consultants having committed violent crimes, crimes 
against children, or crimes of moral turpitude are allowed access to the District’s premises, Such SLED 
criminal background checks shall be maintained on file in the offices of the respective Architect and Design 
Consultant and made available to appropriate District personnel or the District’s legal counsel immediately 
upon request. 

Promotional Materials 

The Design Builder shall have the right to include photographic or artistic representations of the design of 
the Project among the Design Builder’s promotional and professional materials. The Design 
Builder shall be given reasonable access to the completed Project to make such representations. The District 
shall provide professional credit for the Architect and Design Builder in the’ District’s promotional 
materials for the Project. The Architect shall not make any representations in promotional and professional 
materials other than the identification of the District without the District’s approval of t|ie written copy prior to 
submission, printing and distribution. This condition shall survive termination or completion of this Agreement. 

n 

Drug-Free Workplace 

J I! f ij 

The Architect and the Architect’s Design Consultants shall be responsible for initiating, maintaining and 
supervising all drug-free programs in connection with the performance of this Agreement. ; The drug-free programs 
shall conform to Title 44, Chapter 107, § 44-107-10 through § 44-107-90 of the South Carolina Code of Law's a§ 
may be amended. L—. .. 



Right Audit Project 

The District shall have the right to audit the books and records of the Architect to the extent that the books ahd 
records relate to the performance of this Agreement and shall include all pricing and Change Qrder (Attachment 
E) data. Such books and records related to the work covered under this Agreement shall be maintained by 
the Architect for a period of not less than three (3) years from the date of final payment to the Architect ’under 
this Agreement. This requirement shall also apply to any Design Consultants performing services under the 
Architect’s direction. 

The Office of General Services of the State of South Carolina, or any auditor under contract with the District has 
the right to audit the Architect’s records related to any Project incorporated under this Agreement during the time 
frame stated in the previous paragraph. The Architect shall ensure that all records pertaining to any Project are 
available for inspection at the location specified by the District within seventy-two (72) hours of notification at 
no additional cost to the District. This requirement shall survive termination or completion of the Agreement. 

i j i / 

Traffic Control On-Site and Off-Site: The Contractor shall conduct its operations in a marinerfto not 
interrupt pedestrian or vehicle traffic except as approved by the District and the South Carolina Department of 
Transportation. The worksite shall be confined to the smallest area possible allowing! maximum use: of streets, 
sidewalks, parking areas or other pedestrian areas and reduce to a minimum any hazard to traffic or pedestrians. 

The Contractor shall use worker and traffic control signs and devices necessary to comply* with Section VI of U.S. 
Department of Labor, Federal Highway Administration, Manual on Uniform Traffic Control Devices for Streets 
and Highways (Washington, DC: GPO) as may be amended, to facilitate traffic control on public roads, streets, or 
highways when work performed obstructs public traffic. When such traffic areas are obstructed to any extent by N 
work in progress, workers equipped with flags shall direct vehicle and pedestrian traffic. The workers so designated 
shall not be assigned any other duties while engaged in directing traffic. 

Safety Designee: The Contractor shall designate a competent individual at the worksite whose duty shall be i ( 
the prevention of accidents and the implementation and monitoring of all OSHA construction safety standards 
and requirements. The competent individual shall serve as spotter where there is exposure of pedestrians, students, 
parents, or visitors to falling debris and, in addition, shall ensure on a daily basis that all fencing or other safety 
barriers are in an upright position to prevent ingress and egress to "lay down" areas or work areas by unauthorized 
individuals. 
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Licenses and Permits: During the term of the contract, the Contractor shall be responsible for obtaining 
and maintaining in good standing, all licenses (including professional licenses, if any), permits, 
inspections and related fees for each or any such licenses, permits and/or inspections required by state, county, 
city or other government entity or unit to accomplish the work specified in this solicitation and the contract. 

r i 

i < 

Iran Divestment Act: The Iran Divestment Act List is a list published by the [State] Board pursuant to 
Section 11- 57-310 that identifies persons engaged in investment activities in Iran. Currently, the list is available at 
the following URL: http:/ /procurem ent.sc.gov/PS /PS-irandive stment.phtmO Consistent with Section 11-57-310(B), 
the Contractor shall not contract with any person to perform a part of the Work, if, at the time you enter into a 
subcontract, that person is on the then-current version of the Iran Divestment Act List < 


ARTICLE 16 SCOPE OF THE AGREEMENT 

§ 16.1 This Agreement is comprised of the following documents listed below: 

.1 AIA Document A141™-2014, Standard Form of Agreement Between Owner and Design-Builder 

.2 AIA Document A141™-2014, Exhibit A, Design-Build Amendment, if executed. ] 

.3 AIA Document A141™-2014, Exhibit B, Insurance and Bonds f 

.4 AIA Document A141™-2014, Exhibit C, Sustainable Projects, if completed; 

.5 AIA Document E203™-2013, Building Information Modeling and Digital Data Exhibit, if ,. f 
completed, or the following: " 


.6 Other: 


This Agreement entered into as of the day and year first written above. 

j 

>( z 

!!._j 

V /•" 

l / 

1 ! 

| (_ 

OWNER (Signature) DESIGN-BUILDER (Signature) 


| John K. G ardn er, Chief Fin a ncial Offi cer_ _ 

(Printed name and title) (Printed name and title) 


l I 


5 

i 2 

i I 

t ij 
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Additions and Deletions Report for 

AIA Document A141 m -2014 


This Additions and Deletions Report, as defined on page 1 of the associated document, reproduces below pi! text the author has 
added to the standard form AIA document In order to complete It, as well as any text the author may have added to or deleted from 
the original AIA text. Added text is shown underlined. Deleted text is indicated with a horizontal line through the original AIA text. 


Note: This Additions and Deletions Report is provided for information purposes only and Is not incorporated into or constitute any 
part of the associated AIA document. This Additions and Deletions Report and its associated document were generated 
simultaneously by AIA software at 14:33:55 on 08/18/2015. 


PAGE 1 

AGREEMENT made as of the day of j in the year two thousand fifteen (2 0151. 


Horry County SchoolsSouth Carolina, a politic al subdivision o f the State of Sou th Carolina. 



Request for Pro posa ls No. 141 5-91 

PAGE 2 

C SUSTAINABLE PROJECTS 

D_BUILD ING INFORMATION MODELING AND DIGITAL DATA 


Per "Design Requirements" published for Solicitation No. 1415-91. 


PAGE 3 i 

i 

i 

Per "Design Requirem ents" published for Solicitation No. 1415-91. 


Per "Design Requirem ents" publis hed f or Solicitation N o. 1415-91 . 


1 

\ 


\ 



Per "Design Requirements" published for Solicitation No. 1415-91 . 


§ 1.1.5 Inc e ntiv e programs the Own e r int e nds to pursue for th e Proj e ct, including thos e relat e d,to th e Sustainabl e 
Objeotive, and any deadlines for r e c e iving th e incentiv e s-that ar e d e pend e nt on, or - r e lat e d - te^ th e D es ign-Bui l d e r’s 
servic e s - , - ar e as follows: 

(Id e ntify incentive programs th e Own e r intends to pur s ue for - th e- Proj e ct and d e adlin e s for submitting or - apply i n g 


Number not used. 


Per "Design Requirements" published for Solicitation No. 1415-91 
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[ ’]-Arbitration pursuant-to-Section 14,4 
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Litigation in a court of competent jurisdiction 


{—- ]—Other: - (Specify) 
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§ 2.1.4.1 Payments are due and payable upon presentation of the Design-Builder’s invoice. Amounts unpaid 
Forty-five ( 45 1 days after the invoice date shall bear interest at the rate entered below, or in the absence thereof at 
the legal rate prevailing from time to time at the principal place of business of the Design-Builder. 






mmm 


Building Permit and Other Permits and Fees: No general building permit is required in']accordance with 


6-9-110 of the South Carolina Code of Laws: however, the Contractor shall be required to provide mechanical! 


electrical, plumbing and other such permits which ma y be requi red for p urposes of inspection at n o a dd itional 
cost to the Dist rict, Exce pt for permits an d fees which are the responsibility of t he Contractor in th e Contract 
Documents, the District shall secure and pay for necessary appr ovals, easements, a ssessm ents, utility impac 
fees, p ermi ts, and such charges required for the success ful com p letion of th e work. 
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i 

§ 3.1.6 When the Own er’s Desig n Requirements or applicable law requires that services be performed by licensed 
professionals, the Design-Builder shall provide those services through qualified, licensed professionals. The Owner 
understands and agrees that the services of the Design-Builder’s Architect and the Design-Builder’s other ■ -. j 
Consultants are performed in the sole interest of, and for the exclusive benefit of, the Design-Builder. 


The Office of School Fac i lities COSFT sha ll determine the en forcemen t and i nterpretation of all the applicable 
codes and referenced standards on s tat e buildings , inclu ding the Dist ri ct’s school facilities! 


§ 3.1.8.1 The Design-Builder shall keep the Owner informed of the progress and quality of the Work. On a me 
bas i s, or oth e rwis e as agr ee d to by th e Owner and D esi gn B ui l d e r, As stated in the Design Requirem ents, the 


Design-Builder shall submit written progress re ports to th e Owner, reports, photographs of Work in progress} and 
other data to the Owner electron ically, or thr ough the Owner’s option, project management software, showing ‘ 
estimated percentages of completion and other information identified below: 


Additional information as agre e d to by the Own e r and D es igi 
through its project manage ment s oftware data requirement s. 


sated by the Owner 




Design-Builder’3 work force report; 


Additions and Deletions Report for AIA Document A141™-2014. Copyright© 2004 and 2014 by The American Institute of Architects. All rights reserved. 
WARNING; This AIA® Document is protected by U.S. Copyright Law and international Treaties. Unauthorized reproduction or distribution of this AIA^ 
Document, or any portion of it, may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. 
This draft was produced by AIA software at 14:33:55 on 08/18/2015 under Order No.0239586208_1 which expires on 07/14/2016, and Is not for resale. 

User Notes: (911356760) 


PAPR - 004355 















PAGE 8 



§ 3.1.10 Certifications. Upon the Own e r’ s written r e qu e st, th e Deoign Build e r shall obtain from Design-Bi 
shall include in each Application for Paymen t a certification from each of the Architect, Consultants, and 


Contractors, and furnish to the Owner, these certifications with respect to the documents and services provided by 
the Architect, Consultants, and Contractors (a) that, to the best of their knowledge, information and belief, the 
documents or services to which the certifications relate (i) are consistent with the Design-Build Documents, except 
to the extent specifically identified in the certificate, and (ii) comply with applicable laws, statutes^ ordinances, 
codes, rules and regulations, or lawful orders of public authorities governing the design of the iProject; and (b) that 
the Owner and its consultants shall be entitled to rely upon the accuracy of the represen tationsand statements 
contained in the certifications. The Design-Builder’s Architect, Consultants, and Contractors shall not be required to 
execute certificates or consents that would require knowledge, services or responsibilities beyond the scope of their 
services. j 1 


§ 3.1.11.3 The Design-Builder shall perform no portion of the Work for which the Design-Build Documentslrequire 
Submittals until the Owner or its design ee has approved the respective Submittal. j 

PAGE 9 I * 


13 intentionally not used! 
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§ -4i3 . 4- Upon th e Owner’s is s uanc e of a written cons e nt to proc ee d und e r - S e ction >1,2.3, th e D e sign Bu i ld e r s hal l 
pr e par e and subm i t a Pr e l i minary D e sign fo - th e Own e r;The Preliminary D esi gn shall include a report identifying 
any - d e vktion s #em the Owner -V Griter i a. aird -s hall ineh t de th e following: 

A - Confirmation of the allocations of program functions; 

t 2-Siteplan; 

i3- Building plan3, s e ction s and e l e vations ; 

A - Structural s ystem; j j 

rS- S e l e ctions of major building systems, including but not limit e d to m e chanical; e l e ctrical and 

p l umbing s ystems ^ and j 


Th e Pr e liminary D es ign may include som e combination of physical -s tu dy mod e ls - , ■ - persp e ctiv e sk e tch e s, or digital 
modeling. 

§ 4. 3;2 T h e Own e r shall r e vi e w - th e Pr e liminary Design and, if acc e ptabl e , provi de the D es ign Build e r with written 
consent to proceed to d e v e l o pment of the D e sign - Builder’s Pr o p o sal. The Preliminary D e sign shall not modify th e 
Own e r’s Crit e ria unless th e- Qwner an d Design- Build e r e x e cut e a Modification - : 


§ 4.4 Design-Builder’s Construction Proposal 1 f ^ J 

§ 4.4,1 Upon the Owner’s issuanc e of a written c o n se nt to -p roc ee d under - S e ction 4:3.2 ; -t h e T>^sign - Buiider shall 

pr e par e and submit th e D es ign Build e r VPrope sa l to the Own e r. The - Design Builder’s T he Des ign- Builder’s - . 

Construc tion Proposal shall include the following: 

.1 A list of the Pr e limin a ry D e si gn-documents and other information, including the Design-Builder’s 
clarifications, assumptions and deviations from the Qwnerk-Criteria- the Owner’s original Design 
Re quirements and the Design-Bu ilder’ s origin a l Proposal Development Documents as proposed in 
the Owner ’s procuremen t le ading to th is Agreement, upon which the Design-Builder’s Proposal is; 
based; f 

.2 The proposed Contract Sum, including the compensation m eth od a nd, if bas e d upon the-G o s t of th e 
Work plu s a f ee , a writt e n stat e m e nt o f es timat e d oost organiz e d by tr a d e cate gorie s , - a l l o wanc es,- j 
contingenci es . D es ign - Build e r’s F ee^-and- oth e r i t e m sTh at compris e the Contract Sum: method: 

.3 The proposed date the Design-Builder shall achieve Substantial Comp l etion. Com pletion (or ph ased 
beneficial occu pancy, if applicable and acceptable t o the Ow ner!: 


PAGE 10 v, 

f \ 

.6 The date on which the Design-Builder’s Construc tion Proposal expires. „ ., 

§ 4.4.2 Submission of the Design-Builder’s Construction Proposal shall constitute a representation by the 
Design-Builder that it has visited the site and become familiar with local conditions under which the Work is! 
completed. ] j 


to be 

j 


§ 5.1.2.1 The Desi gn-B uilder shall submit three copies of all Construc tio n Docume nts prepare d and subm itted to 
Regulatory Agencies as a portion of the permitting and approval process for this work. 


Maintenance of Record Drawings: The Contractor shall maintain at the worksite one 
(1) record copy of the C ontract Documents including approved changes in good ord er anti niarked currently to 
recor d changes and selections made during performance of the work. A copy of submittals accepted by the District 
shall also be maintained at the w o rksite. These items dial! be available to the Architect and district when present at 
the worksite. When required by the Contract Docum ents, th e Contractor shall provide record drawings oh all 
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increments of th e work such as* b y wav of illust ra tion and not li mitation, plumbing, electrical, mechanical, and ail 
systems, such as fire and security system s, incorporated into the work. The Contrac tor shal l furni sh an el ectronic 
and paper copy of r e cord drawings of "as-built" deta il to the Architect at final com pl etion of all wo rk, excluding 
punch list items as required by the Contract Documents . 

Professional Certifications: When professional certification of performance criteria for materials, systems, or 


equipment is required by the Con tract Documents, the District sh al l be ent itled to rely upori the accuracy and 
completeness of such calculations and certi ficat ions. ] j 


Contractor’s Quality Control Program: The Contractor shall institute and maintain throughout the contract 


term a quality control program, designed to ensure the work performed is in accor 


Documents, including any changes, at all times and in all respects. The_program shall include pr oviding daily 
su pervision and conducting frequent inspections by the W orksite Su pe rintendentts). [ | 


1. Compliance with Employment Laws: By entering into a Contract Agreement, the Contractor agrees to abide 
by all applicable laws pertaining to employment including , by wav of illustr ation a nd not li mitation, the following: 

A. Title VII of the Civil Rights Act of 1964, as may be amended. 

B. _Age Discrimi nation in E mpl oyment Act of 1964. as may be amended. 

C. Title I of the Americans Disabilities Act of 1990, as may be amended. 


D. Equal Pay Act of 1963, as may be amended. 


E. Fair Labor Standards Act, as may be amended. ; 


F, _S outh Carolina Wages Act. Code 37-10-10 et seq„ as m ay b e amended, 

G. South Carolina Worker’s Compensation Act Code 42-1-10 et seq.. as may > be amended. 


The Contrac tor shall not discriminate against a ny employ ee or ap p licant for e mpl oyment b ec ause of rac e. 
religion, color, sex, age, handicap, o r national origin exce pt when such condition is a bo n a fide 
occup ational qual ifi cation reasonably necessary for n o rmal op erati ons of the Contrac t or. The Cont ra ctor, in 
all solicitations or advertisements for employees, shall state the Contractor is an "Equal Opportunity 
Em ployer." Th e C ontracto r agrees to p ost in con sp icuous places, visib l e to em pl oyees and a pplicants fo r 
employ ment notices s et ting forth the provisions of this nondiscr im ination cl ause an d s hall includ e the 
provis i on of this p aragr aph in eve ry subc on tract or p ur chase agreement of more tha n 
$ 10 , 000 . 


Employment Taxes and Benefits: The District shall not withhold from the contract payments any Federal or 


State income taxes, or any employment-related taxes normally withheld on the District's employees. Further, the 


District shall not pr ovide any employment related insura nces o r other b enefits such as worker’s compens atio n for 
the benefit of any Contract or , subcontractor or supplier employ ees. 

j / -s 

Project Key Staff - Project Manager: The Contractor shall assign a skilled, experienced, and dedicated 


Manag er t o the project and identified in Exhibit A. The Project Manager shall secure the materials o 
quality and quantity to meet the C ontract Documents and manage the appropriate timing of all materials, 
sub-contracted work, and C ontractor pr ovided labor to ensure the continual progress of jthelwork to meet! the 
substantial completion date. The Contractor shall not change the Project Manager identified in i'the Scope bf Work 


(Exhibit A) or the duties and status o fthe Project Manager during the course of the project 
District 




Project Key Staff — Worksite Superintendent's!: The Contractor shall employ at least one fll full-time. 


competen t Worksite Superintendent a n d, if req uir ed by the Contract Documents, an additional part-time or 
full-tim e, competent sec ondary Worksite Superintendent if expedient for the size and scope of the project . E xhibit 
A identifies the Worksite Su pe r intendentf si. No less than one fll Wor k site Superintendent shall.be in a tt endance 
at the worksite at all times during performance of any work bv the Contractor’s own forces- or subcontractors and 


during delivery of any materials. T he Worksite Supe rinten dent shall not perform the work of any trade or other 
duties; however, the secondary Worksite Superintend ent m ay perform pa rt-tim e work of a trade or the duties of 
OSHA Com pliance Officer or fireguard, if approved bv the District, The Contractor shall not change any Worksite 
Superinten dent id e ntified in the Scope of Work ( Ex hibit A) or the duties or status of same during the course of the 
project without a pproval of the District The Worksite Superintendentfsi shall enforce ! strict discipline and 
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good order among the Contractor’s re presentatives, a gents , employee s, subcontr actors a nd supplies. 


Worksite Communications: The Project Manager and Worksite Superintendents') are representatives of th e 
Design Builder and commun ications given to them, either orally or in writ ing, shall be as bin din g as if given to the 
Principal of the Design Builder. 


I ] 

f 1 
i i 
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§ 5.5.1 Unless otherwise provided in the Design-Build Documents, the Design-Builder shall secure and pay for the 
building permit as w e ll as ony other permits, fees, licenses, and inspections by government agencies, necessary for 
proper execution of the Work and Substantial Completion of the Project. 
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§ 5.6.1 The Design-Builder shall include in the Contract Sum all allowances stated in the Design-Build Document s . 
Documents (as referenced in A pp endix B), Items covered by allowances shall be supplied for such amounts,land by 
such persons or entities as the Owner may direct, but the Design-Builder shall not be required to ebploy persons; or 
entities to whom the Design-Builder has reasonable objection. 


Elementary School Allowances 

Description 

Amount 

Furniture 

$1,000,000 

Hardware 

$ 250,000 (Materials only) 

HVAC Controls 

$ 500,000 

Fire Alarm System 

$ 600,000 

Playqrounds 

$ 350,000 (Equipment and mulch only) 

Special Inspections 

$ 150,000 

Commissioninq 

$ 100,000 

Owner Continqency 

$1,000,000 


Middle/lntermi 

:diate Schools (PER SCHOOL) 

Description 

Amount 

Furniture 

$1,500,000 (except Socastee Middle = $1,250 000) 

Hardware 

$ 350,000 (Materials only) 

HVAC Controls 

$ 650,000 

Fire Alarm System 

$ 750,000 

Plavqround 

$ 150,000 (Intermediate school only) 

Special Inspections 

$ 150,000 

Commissioninq 

$ 125,000 

Owner Contingency 

$1,500,000 (except Socastee Middle = $1,250,000) 


i 


; 


§ 5.7.2 If the Design-Builder eh ange s-de sires to change any of the personnel, Contractors or suppliers identified in 
the Design-Build Amendment, including but not limited to any contractor or design professional identified bv the 
Design-Builder in its Reque st for Qualifications response, the Design-Builder shall notify the Owner and provide the 
name and qualifications of the propo sed new personnel, desig n profess ional. Contractor or supplier. The Owner may 
reply within 14 days to the Design-Builder in writing, stating (1) whether the Owner has reasonable objection to the 
proposed new personnel, design professional. Contractor or supplier or (2) that the Owner require^ additional time to 
review. Failure of the Owner to reply within the 14-day period shall constitute notice of no reasonable objection. 

PAGE 14 I—- - 
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§ 5.7.3.1 If the Owner has reasonable objection to a person or entity proposed by the Design-Builder, the 
Design-Builder shall propose another to whom the Owner has no reasonable objection. If the r e j e cted -pe rson or 
e ntity was r e asonably oopabl e of perform ing -t h e Work, th e Contract Sum - and Contract Time shall b e increas e d or 
d e c e as e d by th e diff e rence, if any, occ a sion e d - by such ohnng e , and an appropriate Change Order shall b e issued 
be fore comm e nc e m e nt of th e substitute person or entity’s Work. However, no incr e as e in the Contra ct S um or 
Contract Tim e sh all be allowed for such-ohang e- unl e ss th e- D e s i gn Builder - has act e d promptly and r e sponsively in 
submitting names as r e quir e d, 1 j 


The-In addition to any Owner req uirements to kee p electronic project data up to date, the Design-Builder shall 
maintain at the site for the Owner one copy of the Design-Build Documents and a current set of the Construction 
Documents, in good order and marked currently to indicate field changes and selections made during construction, 
and one copy of approved Submittals. The Design-Builder shall deliver these items to the Owher in accordance with 
Section 9.10.2 as a record of the Work as constructed. j, 

PAGE15 ' n r. 

§ 5.14.3 The Design-Builder shall reimburse the Owner and oth er co ntractorCs l for costs the Owner inour - s that ay e 
payable to a separate contractor and other contractor(s), respectively, incur.because of the Design-Builder’s Relays, 
improperly timed activities or d e fe c t i v e c onstr uct i on : T h e Own e r s hall b e re sponsibl e to th e Design Build e r for p osts 
t h e D e sign Builder incurs b e cau se of a s e parat e contr a ctor's delays, improperly timed activities, damage - to th e 
Work or defective construction. 
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.5 


Costs of premiums for all bonds and insurance, permit fees, and sales, use or similar taxes related to 
the Work; prov ided that costs o f premium s, permits, and taxes that are based on marg inal additions 
to an ex istin g sum or qu antity may all be reas o nably e stim ated sub j ect to correc t ion at the time of j | 
Final Payment or o the r agreed ti m e when the actual co st s of th e marginal additi ons can be determined j 
or mutually agreed upon: an d * ‘ * 


.6 Additional costs of supervision and field office personnel directly attributable to the change, 

Allowable Overhead and Profit Charges: Additional overhead and profit attributable to the change in contract 
pricing shall not exceed the following: 

A. For work performed by the Contractor’s ownjforces, a maximu m of te n pe rcent (10%') of the allowable direct 
costs or the unit pric ing negotiated at the time of award. 

B. For wor k performed by a subcontr actor’s own forces, a maximum of ten percent ( 1 0%! of the a ll owable'dire ct 

costs. j f \ \/ 

C. _ For work performed by a subcontractor, overhead and profi t of a maxi mum o f fi ve percent ( 5%1 is \ 

allowable by the C o ntractor fo r a dministration of the sub-contract. j | 

! j .Si 

Re tainage: T he Distric t re quires a retainage of three and o n e-half p er cent 13.5%! of the total! contract price; as may 
be amended by any approved Change Order, to be wi thh eld fr om the C o ntracto r’s payments throughout the term of 
the Con tract Agreement and pa yable at t he time of final payment after a! fall completion of allwork to be performed 
and all requirements established in the Contract Ag reement and acceptan ce bv the District, h) submittal of all 
c loseout doc um ents, and cl submittal of an affidavit of pa y ment of debts/claims, if requested bv the District, for 
e very su bcontr actor w ho performed work on the projec t evidencin g they hav e received final payment of undisputed ' 
work and retainage withheld. As a condition of the contract, no more than three and one-half perce nt (3.5%) shall 
be retained from the progress pa yments of an y subcontractor bv the Contractor unti l fi nal com pletion of that portion 
of the work. Prompt paymen t of reta inag e to all subcontractors at final completion of their acceptable work 
regardless of timing during the contract is mandatory. The Contractor shall, at final completion, ensure no 
amount of t he Co nt ractor’s retained funds is allocable to the completed and accepted work of any 
subcontractor nor to materials or equipment purchased from any supplier unless such amounts are in dispute 
and the Contractor has not requested payment for such disputed amounts to date. SucH amounts in dispute . 
shall be identified on the Contractor’s affidavit of payment of debts/claims submitted with final documents. 
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§ 7.1.2 The Owner shall render decisions in a timely manner and in accordance with the Design-Builder’s schedule 
agreed to by the Owner. The Owner shall furnish to the Design-Builder, within 15 days after receipt of a written 
request, information necessary and relevant for the Design-Builder to e va l ua te ,-give notic e of - or - enfoto e mechanic’s 


Proj e ct is locat e d, usually r e f e rred to as th e site. and th e Qwn e r - ’ - s int e r e stth e rein. gi ve no t ices of proj ect 
commencement and take other action to protect the integrity and exclusivity of the project pavfaierit bon dfsT 


§ 7.2.3 The Owner shall promptly obtain eas e m e n ts , zoning variances, easem ents and legal authorizations or 
entitlements regarding site utilization where essential to the execution of the Project. 

! 

§ 7.2.4 The Owner shall cooperate with the Design-Builder in securing building la nd development. zoning, and 
other permits, licenses and inspections. 


$ j; j i 

§ 7.2.7 Prior to the execution of the Design-Build Amendment, the Design-Builder may request in- writing that the 
Owner provide reasonable evidence that the Owner has made financial arrangements to fulfill the 'Owner’s j j 
obligations under the Design-Build Documents and the Design-Builder’s Proposal. Thereafter,- the Design-Builder 



§ 7.3.2 Upon review of the Submittals required by the Design-Build Documents, the Owner or its d esignee shall 
notify the Design-Builder of any non-conformance with the Design-Build Documents the Owner discovers. 


If the Design-Builder defaults or neglects to carry out the Work in accordance with the Design-Build Documents 
and fails within a ten-day period after receipt of written notice from the Owner to commence and continue ', 
correction of such default or neglect with diligence and promptness, the Owner may, without prejudice to other 
remedies the Owner may have, correct such deficiencies. In such case, an appropriate Change Order shall be tissued 
deducting from payments then or thereafter due the Design-Builder the reasonable cost of correcting such 
deficiencies. If payments then or thereafter due the Design-Builder are not sufficient to cover such amounts, fhe 
Design-Builder shall pay the difference to the Owner, For Work on tlw critical pathto beneficial! occupancy of the 
Proje ct (or defin ed co mponent thereof) the ten-day period referenced herein is reduced to five (5) days during the 
60 days prior to substantial completion as sho wn on the last schedule properly submitted under $ 3.1.9. 

PAGE 20 

S 8.1.4 LI QUIDATED DAMAGES FOR LATE SUBSTANTIAL AND FINAL COMPLETION OF THE WORK. 

The Owner and the Contract or agree th at t ime is of the essence and that the Ow n er will s uffe r signific ant d amage, 
hardship, and loss if the Work is not su bs tantially c ompleted within the Contrac t Time, Damages! the Owner will 
in cur as a re su lt of breach of contract by failure to ach ieve substantial compl etion are: use of re locat able cl assroo ms: 
use of alternate sit es for the ed uc ational program: disruption of class lo cati ons: disru ption of athletic progra m: 
disruption of public service activi ties plann ed for the pr oject: loss of ren tal of the project: security If isles due to.. 
comi nglin g of project workers with additional persons on and near th e site: additional safety risks of equi p ment, 
vehicles, and unfinish ed work on the campus during the academic term: general disruption of (he teaching and 
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learning process d ue to project activitie s d uring the academic t orn: movin g equipment during the acad emic term 
when stude nts and full sta ff are presen t: harm to the Own er’s reputation an d established goodwill amo ng the 
community, parents, stu dent s, and staff due to la te delivery of the project; loss of student morale and academic 
performance due to the ongoing Work during the academic term; harm to the Owner’s public relations: disruption 
and inefficiency of the management of all the Ow n er’s facilities and other curr ent construction projects. The 
measurement of such damages is difficult. Accordingly, such damages are converted to Liquidated Damages as 
follows: for each day the Work is not Substant ially Com plete beyond the Contract Time all owed ; for Substantia l 
Completion, liquidated damages of $1000 will be due from the Design-Builder to the Owner: I for; each day the 
Work is not Finally Complete beyond the Co ntract T im e allowed for Final C om pletion, liquida ted! dam ages of $500 
will be due from the D esign-Builder to the Owner. j i .... — 




§~ 8 ; 2 - .3 Thi s- Se ption 8 .2 do es- not pr e clud e r e cov e ry of damag e s for delay by - eith e r party und e ti otli'er provisions of 
th e D e s i g n- Bud d Do c uments. _ 

f 1 ’ j —"n 

§ 8.2.3 Weather De lays: When adve rse w eather condi tions are the bas is for a request for additi onal ti me , such! 
request shall be documented by data substantiating the weather conditions a) were abnormal for a perio d of time' 
which co uld not have been reasonably anticipated; b) had an adver se effect on t he work scheduled! and alternate! 
work unaffected by the we ather coul d not hav e been done; and cl had an ad verse effect on thelconstruction schedule 
such that the loss of wo rk ti me will adv ersely im pact the established completion date. The Contractor mustimake 
every effort to mitigate the potential effect of the w eather on the construction schedule including, but not limited to, 
resc heduling of subcontractors, pumping water from work ar eas, r esche duling work hour s to alternate work days 
within the work week, or other such actions. Such time exte nsi on request s hall be in writing and submitted to the 
District for approval within ten (101 davs from the end of th e event cau sing t he impact on the construction schedule. 
An exten sion o f time not re quested within the appropriate time period shall no t b e conside red. The approved 
extension of time shall be incorporated in the next Change O rder . 


S 8.2.4 Anticipated Weather Delays: A total of five (51 davs per calendar month (non-cumulativel shall be 
anticipated bv the Contractor as "adverse weather." and such time sh all not be co nsider ed iustification for an 
extension of ti me. Such anticipated ad verse weather davs are established only for normally scheduled work days! j 
excluding Saturdays. S u ndays and maj or holidays, unless such adverse weather cond iti ons on those d avs are severe : 
enough to impact the scheduled work on the follo wing work dav. If adverse weather davs beyond the five (51 davs 
anticipated are substantiated and the Contracto r co uld not m it igate the impact of the additional adverse weather 
davs. an extension of time may be allowed o nly to the exten t of th e a ctual impact on the last a pprov ed constru ction 
schedule and only to the ext ent of one f 11 fall dav of extended time for each f ull working d a v of adverse weather 
conditions which preven te d a forty-ho ur w ork week w i thin a seve n (71 dav c ale ndar week. A request for a d verse 
weather extension shall not be allowed after the dat e est ablished for substantial completion, j / "\ \/ 

f | 
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The Owner shall, within seven -twenty-one davs after receipt of the Design-Builder’s Application for Payment, issue 
to the Design-Builder a Certificate for Payment indicating the amount the Owner determines is properly due, and 
notify the Design-Builder in writing of the Owner’s reasons for withholding certification in whole or in part as 
provided in Section 9.5.1. 

PAGE 22 


.7 repeated or substantial failure to carry out the Work in accordance with the Design-Build Documents 

\ ! 


§ 9.6.4 The Owner has the right to request written evidence from the Design-Builder that the Design-Builder has 
properly paid the Architect, Consultants, Contractors, or other person or entity providing services or work for the 
Design-Builder, amounts paid by the Owner to the Design-Builder for the Work. If the Design Builder fails to 


\ \ 
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farnish - sueh evid e nce within s e ven days, the Owner shall have the right to contact the Architect, Consultants, and 
Contractors to ascertain whether they have been properly paid. The Owner shall have no obligation to pay or to see 
to the payment of money to a Consultant or Contractor, e xc e pt as may oth e rwis e be r e quir e d by law. Contractor, 
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§ 9.8.2 When the Design-Builder considers that the Work, or a portion thereof which the Owner agrees to acpepf 
separately, is substantially complete, the Design-Builder shall prepare and submit to the Owner ani occupancy permit 
i ssu e d by t he South Carolina Office of School Facilities and a comprehensive list of items to be completed ojr ' 
corrected prior to final payment. Failure to include an item on such list does not alter the responsibility of the 
Design-Builder to complete all Work in accordance with the Design-Build Documents. 


§ 9.8.5 When the Work or designated portion thereof is substantially complete, the Design-Builder will prepare for 
the Owner’s signature an occupancy permit issued by t he South Carolina Office of Schoo l Facilities and a j 

Certificate of Substantial Completion that shall, upon the Owner’s signature, establish the date of Substantial ; 

Completion; establish responsibilities of the Owner and Design-Builder for security, maintenance, Heat, utilities, j 
damage to the Work and insurance; and fix the time within which the Design-Builder shall finish all items on the list 
accompanying the Certificate. Warranties required by the Design-Build Documents shall commence on the date of 

Substantial Completion of the Work or designated portion thereof unless otherwise provided in the Certificate of ’. 

Substantial Completion. 
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§ 11.2.1 Before or After Substantial Completion. The Design-Builder shall promptly correct Work either rejected 
by the Owner or failing to conform to the requirements of the Design-Build Documents, whether discovered before 
or after Substantial Completion and whether or not fabricated, installed or completed. Costs of correcting such 
rejected or nonconformin g Work, including additional testing and inspections, the cost of uncovering,and"’ ' 
replacement, and compensation for any design consultant employed by the Owner whose expenses and 
compensation were made necessary thereby, shall be at the Design-Builder’s expense. 


• • I I j 

§ 11.2.2.1 In addition to the Design-Builder’s obligations under Section 3.1.12, if, within on e y e ar; two years after 
the date of Substantial Completion of the Work or designated portion thereof or after the date for commencement of 
warranties established under Section 9.9,1, or by terms of an applicable special warranty requited by the 
Design-Build Documents, any of the Work is found not to be in accordance with the requirements of the 
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Design-Build Documents, the Design-Builder shall correct it promptly after receipt of written notice from the Owner 
to do so unless the Owner has previously given the Design-Builder a written acceptance of such condition. The 
Owner shall give such notice promptly after discovery of the condition. During the on e y e ar t wo-year period for 
correction of the Work, if the Owner fails to notify the Design-Builder and give the Design-Builder an opportunity 
to make the correction, the Owner waives the rights to require correction by the Design-Builder and to make a claim 
for breach of warranty. If the Design-Builder fails to correct nonconforming Work within a reasonable time during 
that period after receipt of notice from the Owner, the Owner may correct it in accordance with Sebtion 7.9. 

i 1 

§ 11.2.2.2 The on e-year- two-year period for correction of Work shall be extended with respect to portions of Work 
first performed after Substantial Completion by the period of time between Substantial Completion and the actual 
completion of that portion of the Work. 

j~ .. 

§ 11.2.2.3 The one y e ar t wo -year period for correction of Work shall not be extended by corrective Work performed 
by the Design-Builder pursuant to this Section 11.2. 


J t , f : 

§ 11.2.5 Nothing contained in this Section 11.2 shall be construed to establish a period of limitation with respectjto 
other obligations the Design-Builder has under the Design-Build Documents. Establishment of thd one-year 
two- year period for correction of Work as described in Section 11.2.2 relates only to the specific obligation of the 
Design-Builder to correct the Work, and has no relationship to the time within which the obligati oh to comply with 
the Design-Build Documents may be sought to be enforced, nor to the time within which proceedings may be 
commenced to establish the Design-Builder’s liability with respect to the Design-Builder’s obligations other than 
specifically to correct the Work. . .. 


If the Owner prefers to accept Work that is not in accordance with the requirements of the Design-Build Documents,, 
the Owner may do so instead of requiring its removal and correction, in which case the Contract Sum will be '} ! 

reduced as appropriate and equitable. Such adjustment shall be effected whether or not final payment has been 
made. A cceptance of Nonconforming Work mav only b e e videnced bv w r itten agreem ent specifying the 
nonconformity and the Owner’s i nformed consent to accept it. Nonc o nforming W ork shall n ot becom e acce p ted I 
Work bv inaction or im plication. 
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§ 12.3 Upon execution of the Agreement, the Design-Builder grants to the Owner a limited, irrevocable and 
non-exclusive license to use the Instruments of Service solely and exclusively for purposes of constructing, using, 
maintaining, altering and adding to the Project, provided that the Owner substantially perform? its obligations, \ / 
including prompt payment of all sums when due, under the Design-Build Documents. The license?granted under this 
section permits the Owner to authorize its consultants and separate contractors to reproduce applicable portions of 
the Instruments of Service solely and exclusively for use in performing services or construction for the Project, ffithe 


§ 12.3.1 The Design-Builder shall obtain non-exclusive licenses from the Architect, Consultants, and Contractors, 
that will allow the Design-Builder to satisfy its obligations to the Owner under this Article 12. The Design-Builder’s 
licenses from the Architect and its Consultants and Contractors shall also allow the Owner, in the event this 
Agreement is terminated for any reason other than the default of th e- Owner or in th e e v e nt th e Design Builder’s 
Archit e ct, Consultants, or Contrnctora - terminate their agreem e nts with th e Design Build e r for cause, t o obtain a 
limited, irrevocable and non-exclusive license solely and exclusively for purposes of constructing, using, 
maintaining, altering and adding to the Project, provided that the Owner (1) agrees to pay to the Architect, 
Consultant or Contractor all amounts due, and (2) provide the Architect, Consultant or Contractor with the Owner’s 
written agreement to indemnify and hold harmless the Architect, Consultant or Contractor from all costs and 
expenses, including the cost of defense, related to claims and causes of action asserted by any third person or entity 
to the extent such costs and expenses arise from the Owner’s alteration or use of the Instrumei|ts of Service. 
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§ 12.3.2 In the event the Owner alters the Instruments of Service without the author’s written authorization or uses 
the Instruments of Service without retaining the authors of the Instruments of Service, the Owner releases the 
Design-Builder, Architect, Consultants, Contractors and any other person or entity providing services or work for 
any of them, from all claims and causes of action arising from or related to such uses. The Own e r, to the e xtent 


Section 12.3,2. Theterms of this Section 12.3.2 shall not apply if the Owner rightfully terminates this Agreement for 
cause under Sections 13.1.4 or 13.2.2. ; 
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§ 13.1.6 In the event of termination not the fault of the Design-Builder, the Design-Builder shall be compensated for 
Work performed prior to termination, togeth e r with R e imbursabl e Expens e s then du e t er mination and any other 
expenses directly attributable to termination for which the Design-Builder is not otherwise compensated. In no event 
shall the Design-Builder’s compensation under this Section 13.1.6 be greater than the compensation set forth,in 
Section 2.1. 11 


! I ' 

§ 13.2.1.3 If one of the reasons described in Section 13.2.1.1 or 13.2.1.2 exists, the Design-Builder may, upon seven 
days’ written notice to the Owner, terminate the Contract and recover from the Owner payment for Work executed, 
including reasonable overhead and prefrtr-profit on that executed Work, and costs incurred by reason of such 
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§ 13.2.2.4 If the unpaid balance of the Contract Sum exceeds costs of finishing the Work and other damages 
incurred by the Owner and not expressly waived, such excess shall be paid to the Design-Builder. If such costs and 
damages exceed the unpaid balance, the Design-Builder shall pay the difference to the Owner.: The obligation for J 
such payments shall survive termination of the Contraot. Contract and are expressly included in the performance of 
t he Work covered by the Design-Builder’s perf ormance bond. 


§ 13.2.4.3 In case of such termination for the Owner’s convenience, the Design-Builder shall be entitled to receive 
payment for Work executed, and costs incurred by reason of such termination^ along with r e nsqnnbl e ov e rh e ad and 


§ 14.1.2 Time Limits on Claims. The Owner and Design-Builder shall commence all claims and pauses of action, 
whether in contract, tort, breach of warranty or otherwise, against the other, arising out of or related to the Contract 
in accordance with the requirements of the binding dispute resolution method selected in Section 1.3, within the time 
period specified by applicable law, but in any case not more than 10-years after the da t e of Substantial Completio n 


witht his S e cti on-I4.T.2.- law. 
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damages incurred by the Design-Builder for principal office expenses including the) compensation of 
personnel stationed there, for losses of financing, business and reputation, and for loss of profit 
except anticipated profit arising directly from the Werk rWork and otherwise available under this 
Ag reement. \ L,„__ 
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mediation shall proceed in advance of binding dispute resolution proceedings, which shall be stayed pending 
mediation for a period of 60 days from the date of filing, unless stayed for a longer period by aigreement of the 
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The Contract shall be governed by the law of the place where the Project is 


PAGE 33 j i 

Written notice shall be deemed to have been duly served if delivered in person to the individual, tp a member of the 
firm or entity, or to an officer of the corporation for which it was intended; or if delivered at, or sent by registered or 
certified mail or by courier service providing proof of delivery to, the last business address known,to the party 
giving notice. Written notice may also be establishe d b y acknowledgements and responses exchanged via 
electronic co mmunicat ions such as e lectronic mail or any internal messaging functionality of BIM and/or project 
manage ment software used by the p arties for the project. I 


PAGE 34 


Conduct of the Architect’s Principal, Emp loyees, Ag ents andRepresentatiyes 


_ The safety and security of District sta ff, st udents and the ge neral public ar e of Utmost priority to the 

District- To that end, the Architect shall be responsible f or ens uring c ompli ance by the Architec t and any 
employees, agents or representative s of the Archite ct , including all Design Consu ltants , to the following: 

A. No drugs, alcohol, knives, firearms or other weapons on District property, whether or not there is an 
exi sting occupied bui lding. 

B. No fratern izing w ith, threats to. or use of abusive or pro fane langu age i n the presence of stu dents, parents, j 

visi tors, or District represe ntatives, age nts, or employee s. f ” 

C. No improper attire, actions or gestures while on any District property. ! 

No smoking on District property in conformance to Horry County Board of Education polibv-. Violations : 
of such polic y shall res ult i n a civil penalty of up to $ 1.0 00 per o ccu rence to t he individ ual responsib le 
and/or the Architect for whom the individual is a Principal, employee, agent or repr esent ative. 

D. Secure SLED (State Law Enforcement Division') criminal background checks on all the Architect's 
Principals, employees, agents, and representatives performing work on District property and contractually 
require the same of all D esi gn Consultants, their employees, agents, a nd represent atives. No em ployees, 
agents or representativ es of the Arc hitect and Des ign Co nsultants having committed violfent crimes, crimes , 
against children, or crimes of m oral turpitude are a llowed access to the District’s premises; Such SLED / 
criminal background checks shall be maintained on file in the offices of the res pe ctive Architect and Design 


Co nsultant and mad e available to 
upon request. 


: person nel or the District’s legallcounsel imn 


Prom otio nal Mater ials 

The Design Builder shall have the right to include photographic or artistic representations of the design of 
the Proj ect among th e Design Builder’s promotional a nd professional materials. The Design 
Buil d er shall be given reasonable access to the completed Project to make such representations; The District 
shall provide professi o nal cred it for t he Architect and Design Builder in the District’ s promotional 
materials for the Proj ect. The Architect shall not make any representations i n promotional and pro fessional 
materials other than the identificat ion o f the District without the District’s a ppro val of the wri tfen c opy prior to 
submission, printing and distribution . T his condition shall survive termination or completion;of this Agreement. 


Drug-Free Work place j ! —-—J 

1 .. .... 

The Architect and the Archite ct’ s Design Consultants shall be responsible for initiating, maintaining and 
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supervising all drug-free programs in c onnection with the pe rformance of this Agreement. The dn 
shal l conform to Title 44, Chapter 107. S 44-107-10 through § 44-107-90 of the South Carolina < 
may be amended. 


Right Audit Proje ct 

n 

The District shall have the right to audit the books and records of the Architect to the extent that the books and 
records relate to the performance of this Agreement and sh all include all pricing a nd Change Order (Attachment 
E) data. Such books and r ecords rela te d to the work covered under this Agreement shall be maintained by 
' the Architect for a period of not less than three (3) y ears from the date of final payment to the Architect under 
this Agreement. This req uirement sh all als o apply to any Design Consultants performing Services un der the 
Ar chitect’s dire ction.. 

The Office of General Services of the State of South Carolina, or an y auditor u nder c ontract with the District has 
the right to audit the Archit ect’s rec ords relat ed to any Project incorporated under this Agreement during the time 
frame stat ed in the previous paragraph. The Architect shall ensure that all records pertainingito any Project are 
available for inspection at the location specified by the Dist rict within seventy- two (72) hours of no ti ficati on at 
no additional cost to the District. This requirement shall survive termination or completion of the Agreement. 

ri n 

_ Traffic Control On-Site and Off-Si te: The C ontractor sh all conduc t it s operation's i n; a m anner to not 

interrupt pedestrian or vehic le traf fic except as a p proved by the District and the South Carol ina Departm e nt of 
Transport atio n. The worksite shal l be confin ed to the smallest area possib l e allowing maximum use o f streets, 
sidewal ks, parking areas or ot her pedestria n area s and r educe to a minimum any hazard to tra ffic or' pedestrians: 
The Con tra ctor shall use worker and traffic control signs and device s nece ssar y to com ply with S ecti on VI of U.S . 
D epartme nt of Labor. F ederal Highway Ad m inistration . M anual o n Uniform Traffic Control De vice s for Stree ts 
and Highways (Washington. DC: GPO) as mav be amended, to facilitate tr affic control on p ublic roads, streets. 6r 
hi ghways when work performed o b structs publi c tr affic. W hen such traffic areas are o bstructed to any extent by 
work in pro gress , workers eq uip ped with flags shall dire ct v ehicle a nd pe destria n tra ffic. The wo rk ers so desig nated f 
shall no t be a ssigned any other duties while engaged in dir ec ting traffi c. 

Safety Designee: The Contractor shall designate a competent individual at the works i te whose, duty'shall! be j 
the prevention of a ccide nts and the implementa tion and mo nit oring of a ll O SHA co nstru ction safety stan dards and 
re q uiremen ts. The comp et ent individual shall serve as spotter where there i s exposure of pedestrians, students . ... 
parents , or visitor s to fall ing debris an d, in additi on , shall ensure on a daily basis that all fencing or other safety 
ba rriers are in a n upri ght positio n to prevent ingress and egress to "lav down" areas or work areas bv unauthorized 
individuals. „> 

/ . '\ \ / 

Licen ses an d Permits: During the term ofthe contract, the Contractor shall be responsible' for obtainin g 
and maintaining in good standing, all li cense s (i nclud ing professional licenses, if any), permits; 
inspections a nd related fe es for each or any suc h license s, permits and/or ins pections requir ed! by st ate, eb unty. 
city o r other government entity or unit to accomplish the work sp ecified in t his solic itatio n anti the contract. 1 

rr~ ri 

_ Iran Divestme n t Act: Th e Iran Divestm ent Ac t List is a li st pub lishe d by the I State] Board pursuant to 

S ection 11- 57-310 t hat iden tifies p ersons engaged in investment activities in Iran. Currently, the list is available at 
the followin g URL: http://procurement.sc.gov/PS/PS-irandivestrnentphtmf.) Consistent w ith S ection 11-57-310(B). 
the Co ntr actor shall not contract with any person to perform a part of the Work, if. at the time you enter into a 
subcontract, that person is on the then-current version of the Iran Divestment Act List 
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John K. Gardner, Chief Financial Officer 



| 


i 
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Sheri L. Wainscott 


From: 

Keith R. Powell 

Sent: 

Saturday, November 21, 2015 4:14 PM 

To: 

'Robbie Ferris' 

Subject: 

CORRECTED E: RF revisions to checked draft 11_20_2015 

Attachments: 

EX B v2 - Final - (l)(l).pdf; Exhibit A - Final - (l).pdf; 673757_2 141 main - Final - (1) 
(D.pdf 

Importance: 

High 

Follow Up Flag: 

Follow up 

Flag Status: 

Flagged 

Categories: 

Red Category 


Forget prior. Here they are. Remote computer not as simple as being there. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
ww w.childs-halliKan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by 
attorney-client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy 
or distribute the accompanying material. If you receive this message in error, please notify us by telephone as listed 
above immediately. 

From: Keith R. Powell 

Sent: Saturday, November 21, 2015 4:13 PM 
To: 'Robbie Ferris' 

Subject: RE: RF revisions to checked draft 11_20_2015 

How are these? Will make changes for MB and SMS issues. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.child s-h alli gan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by 
attorney-client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy 
or distribute the accompanying material. If you receive this message in error, please notify us by telephone as listed 
above immediately. 


l 
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From: Robbie Ferris f mailto :RFerris@sfla.bizl 
Sent: Saturday, November 21, 2015 1:17 PM 
To: Keith R. Powell 

Subject: Fwd: RF revisions to checked draft 11„20._2015 

Keith please see below, there are a few tweaks to what we sent you last night. It should simplify things a little and take 
some of the?'s that could arise later out 

Sent from my iPhone 

Begin forwarded message: 

From: Aaron Thomas < athom as(5> metconus.com > 

Date: November 21, 2015 at 1:15:16 PM EST 
To: "Robert W. Ferris" < rferris@sf la.biz> 

Subject: FW: RF revisions to checked draft 11_20_2015 

Robbie^ I just read this again and realized we had made a mistake that could cause confusion. The 
attached revision made 2 minor changes to what we sent last night: 

1. On weather delays I deleted the reference to the 10 year NOAA average being a baseline we 
would compare to. I did this because if we are already using 2 days per month as the baseline 
for adverse weather all we need NOAA for is to substantiate the days over 2 so it is not 
subjective in nature with the staff. Example If we have 5 days of rain in December 2015 that is 
over .10" then we would turn in the NOAA report for the project locale showing we had the 5 
days over .10 and we would get an extension via change order for 3. <(5) days over .10" - (2) 
days expected in contract = (3) days extension> 

2. I also added ACT OF GOD Language to the 8.2.1. We talked about it but forgot to add it. Must 
have been tired. 

Call me if you have any questions. I'm at the office. 


Warm Regards, 

Aaron Thomas, MCM, LEED-AP | President 

Metcon, Inc. 1763 Comtech Drive |PO Box 1149 | Pembroke, NC 28372 
office 910.521.8013 | mobile 910.734.0537 | email-QthomQS@ metconus.com 
website | linkedin | twitter | instaqram 
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Document A141'“ - 2014 Exhibit B 


Insurance and Bonds 


for the following PROJECT: 

(Name and location or address) 


New Carolina Forest Middle School 

(per Owner’s Request for Proposals No. 1415-91 and Design-Builder’s Proposal in 
response to the solicitation.) 


THE OWNER: 

(Name, legal status and address) 


Horry County Schools, South Carolina, a political subdivision of the State of South 
Carolina. 

335 Four Mile Rd. 

Conway, SC 29528 

THE DESIGN-BUILDER: 

(Name, legal status and address) 

FIRSTFLQOR ENERGY POSITIVE LLC, 

333 Fayetteville St., Suite 225 
Raleigh, NC 27601 


ADDITIONS AND DELETIONS: 

The author of this document has 
added information needed for Its 
completion. The author may also 
have revised the text of the original 
AlA standard form. An Additions and 
Deletions Report that notes added 
Information as well as revisions to 
the standard form text Is available 
from the author and should be 
reviewed. A vertical line In the left 
margin of this document indicates 
where the author has added 
necessary information and where 
the author has added to or deleted 
from the original AlA text. 

This document has important legal 
consequences. Consultation with an 
attorney is encouraged with respect 
to its completion or modification. 


THE AGREEMENT 

This Insurance Exhibit is part of the accompanying agreement for the Project, between 
the Owner and the Design-Builder (hereinafter, the Agreement), dated the twenty-third 
day of November in the year two thousand fifteen (2015) . 

(In words, indicate day, month and year.) 


TABLE OF ARTICLES 


B.1 GENERAL 

B.2 DESIGN BUILDER’S INSURANCE AND BONDS 

B.3 OWNER’S INSURANCE 

B.4 SPECIAL TERMS AND CONDITIONS 

ARTICLE B.1 GENERAL 

The Owner and Design-Builder shall purchase and maintain insurance and provide bonds 
as set forth in this Exhibit B. Where a provision in this Exhibit conflicts with a provision 
in the Agreement into which this Exhibit is incorporated, the provision in this Exhibit 
will prevail. During the course of the Project, the Owner and Design-Builder may 
substitute mutually-acceptable alternative insurance arrangements for those specified in § 
B.2.1 and/or B.3.2.. 


ARTICLE B.2 DESIGN BUILDER’S INSURANCE AND BONDS 
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§ B.2.1 The Design-Builder shall purchase and maintain the following types and limits of insurance from a company 
or companies lawfully authorized to do business in the jurisdiction where the Project is located. The Design-Builder 
shall maintain the required insurance until the expiration of the period for correction of Work as set forth in 
Section 11.2.2.1 of the 
(Paragraphs deleted) 

Agreement. 

§ B.2. 1.1 Commercial General Liability with policy limits of not less than two million ($2,000,000 ) for each 

occurrence and five million ($ 5,000,000.00 ) in the aggregate providing coverage for claims including 

.1 damages because of bodily injury, sickness or disease, including occupational sickness or disease, 
and death of any person; 

.2 personal injury; 

.3 damages because of injury to or destruction of tangible property, and must contain the subcontractor 
exception to the "your work" exclusion; 

.4 bodily injury or property damage arising out of completed operations; and 
.5 contractual liability applicable to the Design-Builder’s obligations under Section 3.1.14ofthe 
Agreement. 

§ B.2.1.2 Automobile Liability covering vehicles owned by the Design-Builder and non-owned vehicles used by the 
Design-Builder with policy limits of not less than one million ($ 1,000,000 ) per claim and one million ($ 

$1,000,000.00 ) in the aggregate for bodily injury, death of any person, and property damage arising out of the 

ownership, maintenance and use of those motor vehicles specified in this Section B.2.1.2, along with any other 
statutorily required automobile coverage. 

§ B.2.1.3 The Design-Builder may achieve the required limits and coverage for Commercial General Liability and 
Automobile Liability through a combination of primary and excess liability insurance, provided such primary and 
excess insurance policies result in the same or greater coverage as those required under Sections B.2.1.1 and B.2.1.2. 

§ B.2.1,4 Workers’ Compensation at statutory limits. 

§ B.2.1.5 Employers’ Liability with policy limits as provided below: 

| $100,000 per accident. 

§ B.2.1.6 Professional Liability covering negligent acts, errors and omissions in the performance of professional 
services, with policy limits of not less than two million ($ 2,000,000 ) per claim and two million ($ 2,000,000 

) in the aggregate. 

| (Paragraphs deleted) 

§ B.2.1.8 The Design-Builder shall provide written notification to the Owner of the cancellation or expiration of any 
insurance required by this Article B.2. The Design-Builder shall provide such written notice within five (5) business 
days of the date the Design-Builder is first aware of the cancellation or expiration, or is first aware that the 
cancellation or expiration is threatened or otherwise may occur, whichever comes first. 

§ B.2.1.9 Additional Insured Obligations. The Owner and its consultants and contractors shall be additional insureds 
on the Design-Builder’s primary and excess insurance policies for Commercial General Liability, and Automobile 
Liability. The additional insured coverage shall be primary and non-contributory to any of the Owner’s insurance 
policies. The additional insured coverage shall apply to both ongoing operations and completed operations. The 
policy limits applicable to the additional insureds shall be the same amount applicable to the named insured or, if the 
policy provides otherwise, policy limits not less than the amounts required under this Agreement. 

§ B.2,1.10 Certificates of Insurance. The Design-Builder shall provide certificates of insurance acceptable to the 
Owner evidencing compliance with the requirements in this Article B.2: (1) prior to commencement of the Work; 

(2) upon renewal or replacement of each required policy of insurance; and (3) upon Owner’s written request. An 
additional certificate evidencing continuation of liability coverage, including coverage for completed operations, 
shall be submitted with the final Application for Payment as required by Section 9.10.2 of the Agreement and 
thereafter upon renewal or replacement of such coverage until the expiration of the time required by Section B.2.1. 
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The certificates will show the Owner and its consultants and contractors as additional insureds on the 
Design-Builder’s primary and excess insurance policies for Commercial General Liability, and Automobile 
Liability. Information concerning reduction of coverage on account of revised limits, claims paid under the General 
Aggregate or both, shall be furnished by the Design-Builder with reasonable promptness. 

§ B.2.2 Performance Bond and Payment Bond 

The Design-Builder shall provide surety bonds as follows: 

(Specify type and penal sum of bonds.) 

Type 

A312 Performance Bond and A312 Payment Bond. The 
performance bond, may, but is not required to secure the 
professional liability of design professionals to the extent 
such liability is covered by the design professional’s 
professional liability insurance. 

§ B.2.2.1 Upon the request of any person or entity appearing to be a potential beneficiary of bonds covering payment 
of obligations arising under the Agreement, the Design-Builder shall promptly furnish a copy of the bonds or shall 
permit a copy to be made. 

ARTICLE B.3 OWNER’S INSURANCE 
§ B.3.1 Owner’s Liability Insurance 

The Owner shall be responsible for purchasing and maintaining the Owner’s usual liability insurance. 

§ B.3.2 Property Insurance 

§ B.3.2.1 Unless otherwise provided, at the time of execution of the Design-Build Amendment, the Owner shall 
purchase and maintain, in a company or companies lawfully authorized to do business in the jurisdiction where the 
Project is located, property insurance written on South Carolina Insurance Reserve Form PD-23. Unless the parties 
agree otherwise, upon issuance of a Certificate of Substantial Completion, the Owner shall replace the insurance 
policy required under this Section B.3.2 with another property insurance policy written for the total value of the 
Project that shall remain in effect until expiration of the period for correction of the Work set forth in Section 11.2.2 
of the Agreement. 


Penal Sum ($0.00) 

100% of contract value. 


(Paragraph deleted) 

§ B.3.2.1.2 If the insurance required under Section B.3.2.1 requires deductibles, the Owner shall pay costs not 
covered because of such deductibles. 

(Paragraph deleted) 

§ B.3.2.1.4 Partial occupancy or use in accordance with Section 9.9 of the Agreement shall not commence until the 
insurance company or companies providing the insurance required under Section B.3.2.1 have consented to such 
partial occupancy or use by endorsement or otherwise. The Owner and the Design-Builder shall take reasonable 
steps to obtain consent of the insurance company or companies and shall, without mutual written consent, take no 
action with respect to partial occupancy or use that would cause cancellation, lapse or reduction of insurance. 

§ B.3.2.2 Boiler and Machinery Insurance. The Owner shall purchase and maintain boiler and machinery insurance in 
the form of S.C. Insurance Reserve Fund ("IRF") PD-01, PD-09, and PD-12. 


(Paragraphs deleted) 

§ B.3.2.6 Before an exposure to loss may occur, the Owner shall file with the Design-Builder a copy of each policy 
that includes insurance coverages required by this Section B.3.2. Each policy shall contain all generally applicable 
conditions, definitions, exclusions and endorsements related to this Project. The Owner shall provide written 
notification to the Design-Builder of the cancellation or expiration of any insurance required by this Article B.3. The 
Owner shall provide such written notice within five (5) business days of the date the Owner is first aware of the 
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cancellation or expiration, or is first aware that the cancellation or expiration is threatened or otherwise may occur, 
whichever comes first. 


| (Paragraph deleted) 

§ B.3.2.8 A loss insured under the Owner’s property insurance shall be adjusted by the Owner as fiduciary and made 
payable to the Owner as fiduciary for the insureds, as their interests may appear, subject to requirements of any 
applicable mortgagee clause and of Section B.3.2.10. The Design-Builder shall pay the Architect, Consultants and 
Contractors their just shares of insurance proceeds received by the Design-Builder, and by appropriate agreements, 
written where legally required for validity, the Design-Builder shall require the Architect, Consultants and 
Contractors to make payments to their consultants and subcontractors in similar manner. 

§ B, 3.2.9 If required in writing by a party in interest, the Owner as fiduciary shall, upon occurrence of an insured 
loss, give bond for proper performance of the Owner’s duties. The cost of required bonds shall be charged against 
proceeds received as fiduciary. The Owner shall deposit in a separate account proceeds so received, which the 
Owner shall distribute in accordance with such agreement as the parties in interest may reach, or as determined in 
accordance with the method of binding dispute resolution selected in the Agreement between the Owner and 
Design-Builder. If after such loss no other special agreement is made and unless the Owner terminates the Contract 
for convenience, replacement of damaged property shall be performed by the Design-Builder after notification of a 
Change in the Work in accordance with Article 6 of the Agreement. 

§ B.3.2.10 The Owner as fiduciary shall have power to adjust and settle a loss with insurers unless one of the parties 
in interest shall object in writing within five days after occurrence of a loss to the Owner’s exercise of this power. If 
an objection is made, the dispute shall be resolved in the manner selected by the Owner and Design-Builder as the 
method of binding dispute resolution in the Agreement. 

| (Paragraphs deleted) 
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Additions and Deletions Report for 

AIA Document A141 m -2014 Exhibit B 

This Additions and Deletions Report, as defined on page 1 of the associated document, reproduces below all text the author has 
added to the standard form AIA document in order to complete It, as well as any text the author may have added to or deleted from 
the original AIA text. Added text Is shown underlined. Deleted text is Indicated with a horizontal line through the original AIA text. 

Note: This Additions and Deletions Report is provided for information purposes only and is not incorporated into or constitute any 
part of the associated AIA document. This Additions and Deletions Report and its associated document were generated 
simultaneously by AIA software at 16:09:04 on 11/21/2015. 


PAGE 1 

New Carolina Forest Middle Scho ol 

(per Owner’s Request for Proposals No. 1415-91 and Design-Builder’s Proposal in response to the solicitation,') 


Horry Co unty Schools. South Carolina, a polit ical s ubdivision of the State of South Carolina. 
335 Four Mile Rd. 

Conway, SC 29528 


FIRSTFLOOR ENERGY POSITIVE LLC. 
333 Fayetteville St.. Suite 2 25 
Raleigh. NC 27601 


This Insurance Exhibit is part of the accompanying agreement for the Project, between the Owner and the 
Design-Builder (hereinafter, the Agreement), dated the twenty-third day of November in the year two thousand 
fifteen (2015) . 


The Owner and Design-Builder shall purchase and maintain insurance and provide bonds as set forth in this Exhibit 
B. Where a provision in this Exhibit conflicts with a provision in the Agreement into which this Exhibit is 
incorporated, the provision in this Exhibit will prevail. During the course of th e Project, the Owner and 
Desi gn-Bu ilder mav substitute mutuallv-acceptable alternative insurance arrangements for those specified in S B.2.1 
and/or B.3.2.. 

PAGE 2 

§ B.2.1 The Design-Builder shall purchase and maintain the following types and limits of insurance from a company 
or companies lawfully authorized to do business in the jurisdiction where the Project is located. The Design-Builder 
shall maintain the required insurance until the expiration of the period for correction of Work as set forth in 
Section 11.2.2.1 of the Agreement, unl e ss a differ e nt - duration i s -s ta te d b e low: 

(If the Design Builder is required to maintain insurance for a duration other than the expiration of the periodfor 
coiroction of Work state the duration,) 

Agreement. 

§ B.2.1.1 Commercial General Liability with policy limits of not less than two million ($ 2.000.000 1 for each 

occurrence and five million (S 5.000.0 00.00 ) in the aggregate providing coverage for claims including 
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damages because of injury to or destruction of tangible prop e rty: property, and must contain the 
subcontractor exception to the "your work 11 exclusion: 


§ B.2.1.2 Automobile Liability covering vehicles owned by the Design-Builder and non-owned vehicles used by the 
Design-Builder with policy limits of not less than one m ill ion ($ 1.000.000 1 per claim and one million f$ 

$1,000,000.00 ) in the aggregate for bodily injury, death of any person, and property damage arising out of the 

ownership, maintenance and use of those motor vehicles specified in this Section B.2.1.2, along with any other 
statutorily required automobile coverage. 


$100.000 per accide nt. 

§ B.2,1.6 Professional Liability covering negligent acts, errors and omissions in the performance of professional 

services, with policy limits of not less than two milli on_($ 2 .000.000 .) per claim and two m illion ($ 2.00 0.000 

) in the aggregate. 


elaim and 


) in-the-aggregate.- 


k, with policy limits ef not less-than-(-$■— ) per 


§ ~Bi2i4.7.1 Th e D es ign Bu i ld er- m ay o btain a combin e d Pr o f essi onal Liability and Pollution Liability policy to 

s ati sf y th e r e quir e m e nts se t forth in S e ctions B .2.1.6 and B;2.1.7, with com bi ned policy li mits t ha t are-n ot les s than 

($-)-in-the aggregate 


§ B.2.1.9 Additional Insured Obligations. The Owner and its consultants and contractors shall be additional insureds 
on the Design-Builder’s primary and excess insurance policies for Commercial General Liability, Automobil e 
L i ah ili t v- and Pollution and Automobile L iability. The additional insured coverage shall be primary and 
non-contributory to any of the Owner’s insurance policies. The additional insured coverage shall apply to both 
ongoing operations and completed operations. The policy limits applicable to the additional insureds shall be the 
same amount applicable to the named insured or, if the policy provides otherwise, policy limits not less than the 
amounts required under this Agreement. 

§ B.2.1.10 Certificates of Insurance. The Design-Builder shall provide certificates of insurance acceptable to the 
Owner evidencing compliance with the requirements in this Article B.2: (1) prior to commencement of the Work; 
(2) upon renewal or replacement of each required policy of insurance; and (3) upon Owner’s written request. An 
additional certificate evidencing continuation of liability coverage, including coverage for completed operations, 
shall be submitted with the final Application for Payment as required by Section 9.10.2 of the Agreement and 
thereafter upon renewal or replacement of such coverage until the expiration of the time required by Section B.2.1. 
The certificates will show the Owner and its consultants and contractors as additional insureds on the 
Design-Builder’s primary and excess insurance policies for Commercial General Liability, Automobil e Liability; 
and Pollution a nd Automobile Liability. Information concerning reduction of coverage on account of revised limits, 
claims paid under the General Aggregate or both, shall be furnished by the Design-Builder with reasonable 
promptness. 

PAGE 3 


A312 Performance Bond and A 31 2 Payment Bond. The 
perfor mance bond, mav. but is not required to secure the 
p rofessional liability of design professionals to the extent 
such l iability is covered by the design professional’s 


100% of contract value. 
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professional liability insurance. 


§ B.3.2.1 Unless otherwise provided, at the time of execution of the Design-Build Amendment, the Owner shall 
purchase and maintain, in a company or companies lawfully authorized to do business in the jurisdiction where the 
Project is located, property insurance written on a buH de f’ - s risk "all risk" or e quival e nt polioy form in th e amount of 
the initial Contract Sum, plus th e valu e of subs e qu e nt Modifications and - cost -e f materials supplied or install e d by 
oth e rs, comprising the total value for th e e ntir e Proj e ct at th e- sit e-e n - a replacement cost basis without optiona l 
d e ductibles. If any construction that is part of - th e Work shall comm e nc e pr i or - to e x e cution of the D e s i gn -Build 

Am e ndm e nt, t h e Own e r - sha l l, prior to comm e nc e ment of construction, purchas e and maintain prop e rty insuranc e as 

d e scrib e d abov e in - an am e tmt suffici e nt to cov e r - the total valu e of - th e Work at th e sit e- on a replac e ment cost basis 

wi thout optional d e ductible s . Th e - in sur anc e requir e d under this s e ction shall inc l ud e interests ef the Own e r, - 

D e sign Builder, Ar c h i tect, Consultants, Contractors, and Subc o n t ractors in th e Project. The property insurance shall 

b e m a i ntain e d, unl e ss - o t h e rw ise provided in th e D e s i gn Buil d- Documents or oth e rwis e a gr ee d in writing by all 

p e rsonsand e ntiti e s who ar e b e neficiaries of the insuranc e , unti l th e- Qwn e rhas i ssu e d a - Certificate of Substantial 
Completion in accordanc e with S e otion- 9r8 of th e Agre e m e nt -South Carolina Insurance Reserve Form PD-23. . 
Unless the parties agree otherwise, upon issuance of a Certificate of Substantial Completion, the Owner shall replace 
the insurance policy required under this Section B.3.2 with another property insurance policy written for the total 
value of the Project that shall remain in effect until expiration of the period for correction of the Work set forth in 
Section 11.2.2 of the Agreement. 

§ B.3i2r1i1-The insurance required under Section BA2.1 shall include,-without limitation,-insurance against the 
perils-of fir e (with e xt ended-co verag e ) and physica l lo ss o r damag e I nc l uding, without dupl i cation of cov e rag e , th e ft, 
v anda lis m, malioious m t sohi e f, collapse, earthquak e , flood, w i n ds t o rm, fal se work, t e sting a nd startup, t e mporary 

b uildings and d e bri s r e moval, including d e molition occa si on e d by en forc e ment of any app li cab le le g al requirem e nts, 

and s hall cov e r r e asonable comp e n s at i on for th e D es igo -B ad de r’ s s e rvic e s a n d expen ses - re qu i red a s a result of s ueh 

insured loss,- 


§ B.3.2.1.3 Th e insurano e r e quired un de r S e ction B.3.2.1 shall cov e r - portions of th e Work stor e d off th e sit e , and 
also portion s of tho Work in transit. 


§ B.3.2.2 Boiler and Machinery Insurance. The Owner shall purchase and maintain boiler and machinery insuranc e , 
which sha lbs p ee ifioally cover commissioning, te s ting, or br e akdown of e quipm e nt r e quir e d by t he Work, if not 
cov e red byT he- in s urane e r e quir e d in S e c ti on B.3.2.1 . - This i ns uran o e sh all include the int e r e st s of th e Own e r, 
De sig n-B uild e r, Archit e ot, - -Con s ultants, Contractor and Subcontractors in th e Work, and th e Own e r and 
D e sign Build e r shall b e nam e d in s ur e d s . insuranc e in the for m of S.C. Insurance Reserve F u nd ("IR F"1 PD-01. 
PD-09. and PD-12. . 


§ ■ B.3.2.3 If the Own e r do e s - not intend to purchase the insurano e r e quir e d under Sections B.3.2.1 and B. - 3. - 2.2 with all 

of t h e coverag e s in the amount s described above, the Owner shall inform the Design Build e r in writing - prior to any 

c onstruction that is part of th e Work. Th e Design Build e r may th en obtain i nsuranc e that will prot e ct th e interests of 

th e Own e r, D e sign Builder, Architect, Consultants, Contractors, and Subcontractors in th e - Wor - k : - Th e co s t of -t h e 

insuranc e shall be charg e d to the Own e r by an appropriate Change Ord e r. If the Owner do e s not provid e writt e n 

no tic e , ond -t h e D esi gn Bu il d e r is dnma ged- by - th e- fai l ure or n e g lect of theQwner-to purc h ase or m aintain in s u r anc e 
a s descri be d above, th e Own e r s hall b e ar all r e asonable costs and damag es attributabl e th e reto: 

§ B.3.2.4 Los s of Use I n s urance. At the Owner’s option, the Own e r may purchas e and maintain insuranoe to insur e 

th e Owner against los3 of use of the Owner’s prop e rty du e to fire or oth e r hazards, how e v e r caused. The Own e r 

waives all rights of action against th e Design - Build e r for loss of u se of the Own e r’s property, including 
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con se quential losses du e to fir e- or oth e r ha -z ar - da cover e d und e r th e prop e rty insurance requir e d under thia Exhibit B 
to th e Agr e em e nt. 

§-B 7 3. - 2 - .5 I - f during th e Proj e ct construction - p e riod the Owner insur e s properties, r e al or p e rsonal or -tee th - , - at - or 
adjac e nt to th e site by prop e rty insurance und e r - polioi es- s e pnr - ot e -from those insuring the Projoot, or if after final 
payment p roperty-ins uranc e is to be provided on the oomplet e d - Proj e ot through a policy er - policies oth e r than thos e 
insuring the Project during th e construction p e riod, th e- Qwn e r -s hall waive all righto in accordanee - with th e terms of 
Se ct io n -B . - 3.2.7 for damag e s caus e d by fir e or other causes of loss cover e d by this separat e prop e rty insuranc e . All 
s e parat e p o lici es shall provid e this waiver of subrogation by -en dorsem e nt or otherwis e . 


§ B.3.2.7 Wa i v e r s of Subrogat i on. Th e Own e r and D esi gn - Budd e r waive all rights against (1) e ach oth e r and any of 
their consultants, subconsultant3, con tracto r s and subeentractor s , agents and employe e s, e ach of th e oth e r, and 
(2) any se parate contractors - describ e d in Section 5.13-of th e Agr e ement, if any, and any of t heir subcontractors, 
su b-s ubcontractors, ag e nt s-a nd employe es , for damag e s caus e d by fire -o r - oth er eauses - of i o33 to th e-e xt e nt cov e red 
by property insuranc e obtained pursuant to S e ot i on B.3.2 or oth e r property insuranc e applicabl e to the Work and 
complet e d construction, except such rights as th e y hav e to proc ee ds of s u ch insurance held by th e Owner as 
fid u c iar y. The Own e r or -Desi gn Build e r, as appropriat e , s ha ll r e quir e-o f th e separat e- contractors d es crib e d in 
Se ct i on 5 .1 - 3 of th e Agr ee m e nt, if any, a n d the s ubcontractors, sub subcontractors, ag e nts and employe e s of any of 
th e m, by appropriate agreem e nts, writt e n -whe re legally r e quir e d for val i dity, sim i lar waiv e rs e ach - in f a v o r - af th e 
other part ies-eno m e rat e d her e in. Th e pol i ci es s hall pr ov id e s uch waivers of subrogation by endors e m e nt or 
oth e rwi se . A waiv er-o f s ubr o gation shall be e ff e ctive as t o a p e rson o r-e ntity even though that p e rson or e ntity would 
oth e rwi se hav e a duty of indemnifioation ,-eo n t r u etual or oth e rwis e , did not pay th e insuranc e premium dir e ctly or 
rn dir e otly, and wh e th e r or not t he p e rson o r e ntity h a d a n i n su rabl e int e r e st in th e prop e rty damag e d : 


PAGE 4 

§ B.3.2.10 The Owner as fiduciary shall have power to adjust and settle a lass with insurers unless one of the parties 
in interest shall object in writing within five days after occurrence of a loss to the Owner’s exercise of this power. If 
an objection is made, the dispute shall be resolved in the manner selected by the Owner and Design-Builder as the 
method of binding dispute resolution in the Agreement. If th e Own e r and D esign-B uil de r hav e s e l e ct e d arbitration as 
the m e thod of bindin g dis put e r e solution, th e Ow ne r as fiduciary s hall mak e s e ttlem e n t-wi th in s ur e r s or, in the oa se 
of a di s put e ov e r-distribution of insuranc e proc ee ds, in acco rda nc e with th e dir e ction s of th e arbitrator 

ART I CLE B. 4—S PE CIA L TER MS AND COND I TION S 

S p e c i al - t e rms nnd - eonditions that modify this Insuranc e -and Bond s Exhibit, if any , are a s fol l ow s?- 


Additions and Deletions Report for AIA Document A141™-2014 Exhibit B. Copyright © 2004 and 2014 by The American Institute of Architects. All rights 
reserved. WARNING: This Al A® Document is protected by U.S. Copyright Law and International Treaties. Unauthorized reproduction or distribution 
of this AIA® Document, or any portion of It, may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible 
under the law. This document was produced by AIA software at 16:09:04 on 11/21/2015 under Order No.0239586208_1 which expires on 07/14/2016, and is 
not for resale. 

User Notes: (1715753780) 


PAPR - 004379 





Document A141" 1 - 2014 Exhibit A 


Design-Build Amendment 


This Amendment is incorporated into the accompanying AIA Document A141™-2014, 
Standard Form of Agreement Between Owner and Design-Builder dated the nineteenthn 
day ofNovember in the year two thousand fifteen (2015) (the "Agreement") 

(In words, indicate day, month and year.) 

for the following PROJECT: 

(Name and location or address) 


New Carolina Forest Middle School 

(per Owner’s Request for Proposals No. 1415-91) 


THE OWNER: 

(Name, legal status and address) 

Florry County Schools, South Carolina, a political subdivision of the State of South 
Carolina. 

335 Four Mile Rd. 

Conway, SC 29528 


THE DESIGN-BUILDER: 

(Name, legal status and address) 

FIRSTFLOOR ENERGY POSITIVE LLC, 
333 Fayetteville St., Suite 225 
Raleigh, NC 27601 


ADDITIONS AND DELETIONS: 

The author of this document has 
added information needed for its 
completion. The author may also 
have revised the text of the original 
AIA standard form. An Additions and 
Deletions Report that notes added 
information as well as revisions to 
the standard form text is available 
from the author and should be 
reviewed. A vertical line in the left 
margin of this document indicates 
where the author has added 
necessary information and where 
the author has added to or deleted 
from the original AIA text. 

This document has important legal 
consequences. Consultation with an 
attorney is encouraged with respect 
to its completion or modification. 

Consultation with an attorney is also 
encouraged with respect to 
professional licensing requirements 
in the jurisdiction where the Project 
is located. 


The Owner and Design-Builder hereby amend the Agreement as follows. 

TABLE OF ARTICLES 
A.1 CONTRACT SUM 

A.2 CONTRACT TIME 

A.3 INFORMATION UPON WHICH AMENDMENT IS BASED 

A.4 DESIGN-BUILDER’S PERSONNEL, CONTRACTORS AND SUPPLIERS 
A.5 COST OF THE WORK 

ARTICLE A.1 CONTRACT SUM 

§ A.1.1 The Owner shall pay the Design-Builder the Contract Sum in current funds for 
the Design-Builder’s performance of the Contract after the execution of this Amendment. 
The Contract Sum shall be one of the following and shall not include compensation the 
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Owner paid the Design-Builder for Work performed prior to execution of this Amendment: 
(Check the appropriate box.) 

[ X ] Stipulated Sum, in accordance with Section A. 1.2 
(Paragraphs deleted) 
below 


§ A.1.2 Stipulated Sum 

§ A.1.2.1 The Stipulated Sum shall be forty-five million nine hundred thirty thousand two hundred twenty-seven 
dollars ($ 45,930,227.00 ), subject to authorized adjustments as provided in the Design-Build Documents. 


(Paragraphs deleted) 

(Table deleted) 

(Paragraphs deleted) 

(Table deleted) 

(Paragraphs deleted) 

§ A.1.5 Payments 
§ A.1.5.1 Progress Payments 

§ A.1.5.1.1 Based upon Applications for Payment submitted to the Owner by the Design-Builder, the Owner shall 
make progress payments on account of the Contract Sum to the Design-Builder as provided below and elsewhere in 
the Design-Build Documents. 

§ A.1.5.1.2 The period covered by each Application for Payment shall be one calendar month ending on the last day 
of the month. 


§ A.1.5.1.3 Provided that an Application for Payment is received not later than the day of the month, the Owner 
shall make payment of the certified amount to the Design-Builder not later than the day of the month. If an 

Application for Payment is received by the Owner after the application date fixed above, payment shall be made by 
the Owner not later than ( ) days after the Owner receives the Application for Payment. 

(Federal, state or local laws may require payment within a certain period of time.) 


(Paragraph deleted) 

§ A.1.5.1.5 With each Application for Payment the Design-Builder shall submit the most recent schedule of values in 
accordance with the Design-Build Documents. The schedule of values shall allocate the entire Contract Sum among 
the various portions of the Work. Compensation for design services, if any, shall be shown separately. The schedule 
of values shall be prepared in such form and supported by such data to substantiate its accuracy as the Owner may 
require. This schedule of values, unless objected to by the Owner, shall be used as a basis for reviewing the 
Design-Builder’s Applications for Payment. 

§ A.1.5.1.6 In taking action on the Design-Builder’s Applications for Payment, the Owner shall be entitled to rely on 
the accuracy and completeness of the information furnished by the Design-Builder and shall not be deemed to have 
made a detailed examination, audit or arithmetic verification of the documentation submitted in accordance with 
Sections A.1.5.1.4 or A.l.5.1.5, or other supporting data; to have made exhaustive or continuous on-site inspections; 
or to have made examinations to ascertain how or for what purposes the Design-Builder has used amounts 
previously paid. Such examinations, audits and verifications, if required by the Owner, will be performed by the 
Owner’s auditors acting in the sole interest of the Owner. 

§ A.l.5.1.7 Except with the Owner’s prior approval, the Design-Builder shall not make advance payments to 
suppliers for materials or equipment which have not been delivered and stored at the site. 
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§ A.1.5.2 Progress Payments—Stipulated Sum 

§ A.1.5.2.1 Applications for Payment where the Contract Sum is based upon a Stipulated Sum shall indicate the 
percentage of completion of each portion of the Work as of the end of the period covered by the Application for 
Payment. 

§ A.1.5.2.2 Subject to other provisions of the Design-Build Documents, the amount of each progress payment shall 
be computed as follows: 

. 1 Take that portion of the Contract Sum properly allocable to completed Work as determined by 

multiplying the percentage completion of each portion of the Work by the share of the Contract Sum 
allocated to that portion of the Work in the schedule of values, less retainage of three and one/half 
percent (3.5 %) on the Work. Pending final determination of cost to the Owner of Changes in the 
Work, amounts not in dispute shall be included as provided in Section 6.3.9 of the Agreement; 

.2 Add that portion of the Contract Sum properly allocable to materials and equipment delivered and 
suitably stored at the site for subsequent incorporation in the completed construction (or, if approved 
in advance by the Owner, suitably stored off the site at a location agreed upon in writing), less 
retainage of three and one-half percent ( 3.5 %); 

.3 Subtract the aggregate of previous payments made by the Owner; and 

.4 Subtract amounts, if any, the Owner has withheld or nullified, as provided in Section 9.5 of the 
Agreement. 

§ A.1.5,2.3 The progress payment amount determined in accordance with Section A. 1.5.2.2 shall be further modified 
under the following circumstances: 

.1 Add, upon Substantial Completion of the Work, a sum sufficient to increase the total payments to the 
full amount of the Contract Sum, less such amounts as the Owner shall determine for incomplete 
Work, retainage applicable to such work and unsettled claims; and 
(Section 9.8.6 of the Agreement discusses release of applicable retainage upon Substantial 
. Completion of Work) 

.2 Add, if final completion of the Work is thereafter materially delayed through no fault of the 

Design-Builder, any additional amounts payable in accordance with Section 9.10.3 of the Agreement. 


(Paragraphs deleted) 

§ A.1.5.5 Final Payment 

§ A.1.5.5.1 Final payment, constituting the entire unpaid balance of the Contract Sum, shall be made by the Owner to 
the Design-Builder not later than 30 days after the Design-Builder has fully performed the Contract and the 
requirements of Section 9.10 of the Agreement have been satisfied, except for the Design-Builder’s responsibility to 
correct non-conforming Work discovered after final payment or to satisfy other requirements which extend beyond 
final payment. 


(Paragraph deleted) 

ARTICLE A.2 CONTRACT TIME 

§ A.2.1 Contract Time, as defined in the Agreement at Section 1.4.13, is the period of time, including authorized 
adjustments, for Substantial Completion of the Work. 

§ A.2.2 The Design-Builder shall achieve Substantial Completion of the Work as follows: 

(Insert number of calendar days. A Iternatively, a calendar date may be used when coordinated with the date of 
commencement. If appropriate, insert requirements for earlier Substantial Completion of certain portions of the 
Work.) 


_calendar days from the issuance of a Notice to Proceed. 

(TMe deleted) 

, subject to adjustments of the Contract Time as provided in the Design-Build Documents. 

(Insert provisions, if any, for liquidated damages relating to failure to achieve Substantial Completion on time or for 
bonus payments for early completion of the Work.) 
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| Liquidated damages per A141 -2014. 

ARTICLE A.3 INFORMATION UPON WHICH AMENDMENT IS BASED 

§ A.3.1 The Contract Sum and Contract Time set forth in this Amendment are based on the Owner’s Design 
Requirements (including addenda to the RFP) and the Design-Builder’s proposal to the Owner pursuant to Owner’s 
Solicitation No. 1415-91.: 


(Paragraphs deleted) 

(Table deleted) 

(Paragraphs deleted) 

(Table deleted) 

(Paragraphs deleted) 

(Table deleted) 

(Paragraphs deleted) 

(Table deleted) 

(Paragraph deleted) 

§ A.3.1. 5 Allowances and Contingencies: 

(Identify any agreed upon allowances and contingencies, including a statement of their basis.) 

.1 Allowances 

As stated in the Design Requirements (as amended by addenda to the RFP) and the Design-Builder’s 
proposal to the Owner pursuant to Owner’s Solicitation No. 1415-91. 

.2 Contingencies 


§ A.3.1.6 Design-Builder’s assumptions and clarifications: 


§ A.3.1.7 Deviations from the Owner’s Criteria as adjusted by a Modification: 


§ A.3.1.8 To the extent the Design-Builder shall be required to submit any additional Submittals to the Owner for 
review, indicate any such submissions below: 


ARTICLE A.4 DESIGN-BUILDER’S PERSONNEL, CONTRACTORS AND SUPPLIERS 
§ A.4.1 The Design-Builder’s key personnel are identified below: 

(Identify name, title and contact information.) 

.1 Superintendent 


.2 Project Manager 


.3 Others 
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§ A.4.2 The Design-Builder shall retain the following Consultants, Contractors and suppliers, identified below: 
(List name, discipline, address and other information.) 


ARTICLE A.5 COST OF THE WORK 

(Paragraphs deleted) 

(Table deleted) 

(Paragraphs deleted) 

§ A.5.4 Other Agreements 
| § A.5,4.1 [number not used] 

§ A.5.4.2 Agreements between the Design-Builder and Contractors shall conform to the applicable payment 
provisions of the Design-Build Documents. 

§ A.5.4.3 The agreements between the Design-Builder and Architect and other Consultants identified in the 
Agreement shall be in writing. These agreements shall be promptly provided to the Owner upon the Owner’s written 
request. 

§ A.5.5 Accounting Records 

The Design-Builder shall keep full and detailed records and accounts related to the cost of the Work and exercise 
such controls as may be necessary for proper financial management under the Contract and to substantiate all costs 
incurred. The accounting and control systems shall be satisfactory to the Owner. The Owner and the Owner’s 
auditors shall, during regular business hours and upon reasonable notice, be afforded access to, and shall be 
permitted to audit and copy, the Design-Builder’s records and accounts, including complete documentation 
supporting accounting entries, books, correspondence, instructions, drawings, receipts, subcontracts, Contractor’s 
proposals, purchase orders, vouchers, memoranda and other data relating to the Contract, The Design-Builder shall 
preserve these records for a period of three years after final payment, or for such longer period as may be required 
by law. 

§ A.5.6 Relationship of the Parties 

The Design-Builder accepts the relationship of trust and confidence established by this Agreement and covenants 
with the Owner to exercise the Design-Builder’s skill and judgment in furthering the interests of the Owner; to 
furnish efficient construction administration, management services and supervision; to furnish at all times an 
adequate supply of workers and materials; and to perform the Work in an expeditious and economical manner 
consistent with the Owner’s interests. 

This Amendment to the Agreement entered into as of the day and year first written above. 


OWNER (Signature) DESIGN-BUILDER (Signature) 

! John Gardner, Chief Financial Offi cer Robert Ferris, Au th orized Member 

(Printed name and title) (Printed name and title) 
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This Amendment is incorporated into the accompanying AIA Document A141™-2014, Standard Form of 
Agreement Between Owner and Design-Builder dated the nineteenth n day of November in the year two thousand 
fifteen (20151 (the "Agreement") 


New Carolina Fores t Middle School 

(per O wner’s Request for Proposals No. 1415-911 


(Name, legal status and address) 

Horry County Schools. South Carolina, a political subdivision of the State of South Carolina. 
335 Four Mile Rd. 

C onwav. SC 29528 


FIRSTFLO OR ENERGY POSITIVE LLC, 

333 Fayetteville St.. Suite 225 
Raleigh. NC 27601 
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[ X_] Stipulated Sum, in accordance with Section A.l .2 b e low 

{- ]Co3t - ofth e Work-plus the Design Builder’ s F e e, in accordanc e- with S e etion A.1.3 b e low 

|-jCos t of th e Work plu s the Design Builder’s F ee with - a - Guarant e ed Maximum Pric e , in aecordanc e 

(Based on-the seleotion-abovereomplete Section-A. 1.2,-A. l .3 op- A. 1.4 below.) 


§ A.1.2.1 The Stipulated Sum shall be forty-five m illion nine hundred thirty thou sa nd two h u ndred twenty-seven 
dollars ($ 45.930.227.00 1. subject to authorized adjustments as provided in the Design-Build Documents. 

§ A.l .2.2 Th e St i p ul at ed Sum is bas e d upon th e- following alt e rnat e s, if any, which are d e scrib e d in th e D es ign - Build 
Docum e nts and ar e hereby acc e pt e d by -t he Own e r: 
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{State the numbers or other identification of accepted -a lternates. If the Owner is permitted to accept oth er alternates 

subsequent to the exe c ution of this Amendment, attach a schedule of such other alternat es showing the ehange in 

Stipulated Sum for each and the deadline by which the alternate must be accepted.) 


§-A4t2i3 Unitprices^tf-auy; 

(Identify item, state the unit price, and state-any - applieablc quantity limitations.) 


Item 


§ A.1.3 Co s t of th e Work Plu s D e sign-Bu i ld e r' s F ee 
§ A.T.3.1-TheCostofthe -Worlc-ie-aa-defined in-Artieie A.5, Cost o f the W ork.- 

§ A. 1.3.2 The-Design-Builder’s Fee: 

(Stat e-a- kmip s um, pe r centage of Cost of the Work or other provision for determining the Design -Builder’s Fee, and 
the methodfor adjus tment to the Fee for changes in the-Work:) 


| A.1. 4 C os t of th e Work P lu s De si g n- Bu il der's F ee Wit h a Gu a r a nteed Maximum Pr i ce 
§- A4-.4 .1 Th e Cost of the Work is as defin e d in Article A. 5, - Co s t - of t he W -e rk 

§ A.I^-The-Design-BuildeUs-Fee; 

( State a lump sum, percentage - ^ Ge s t-ef the Work or other - p r ovision for deter m ining the Design Builder’s Fee and 
the methodfor adjustment to the Fee for ehanges-in the Work.) 


§ A.1. 4 .3 .1 Th e s um of th e Gest - of th e Work and the Design Builder’s F ee is guarant ee d by the D e sign Build e r not 

i e-ex-eee d -($- ), subj e ct to -ad d i tk ms- and d e duction s for chang e s in the Work as provid e d - in th e D e sign Build 

Docum e nts. C o sts that - would oaus e th e Guaranteed Maximum Pr i c e- to - b e e xc ee ded shall be paid by th e 


(Insert-specific provisions if the Design Builder is to participate in any savings-.) 


§ A.14 . 3.2 I t e miz ed-Sta tomont of th e Guarante e d M a x i mum Pr i c e 

Provided bel ow i s an i t e mi ze d stat e m e nt of th e Guarant ee d Maximum Pric e organiz e d by trad e categori e s, 

al l owances, contingencies,-alternates, the D e sign Build e r’ s F ee , and other items that compris e- the Guarante e d 

Max i mum -Pfi o e^ 

(Provid e information below or reference an- a ttaehment.) 


§ A.1, 4 ;3 r 3 The Guaranteed Maximum Pric e is bas e d on th e fellowing alt e rnat es ; if any, which ar e described in th e 
D e sign Build Docum e nts and are h e r e by accept e d by th e Owner-: 

(State the numbers or other-identification of aeecpted alternates. Ifthe-Qivner is permi tt ed to accept other alternates 

subsequent to the exe c ution of this Amendment, attach-a schedule of such other alternates showing the ehange in the 

Gos t of the Work and Guaranteed Maximum -P riee for each and the deadline by whieh-the alternate must - be 

aeeeptedr) 


§^Ar1i4r3i4 Unit-Prices,- iFany: 

(Identify item, state the unit price, and state any applicable quantity - limitations.) 
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I Inifq a nH 1 

wlttrouTtU ctTtltUntvtlO 


Price per-Uftif^&OO) 


IfptYl 

tvCtft 

§ A.1. 4 .3.5 - Assumptions, if any, on whichth e- Gtt a rnnt ee d Maximum Price is ba a ed: 


§ A.1.5.1.2 The period covered by each Application for Payment shall be one calendar month ending on the last day 

of the m o nth, o r- as follows: 

month. 


Cost of th e W e rk - with a Guarante e d Maximum Price, th e D e sign Build e r shall submit pa y ro lls ,p e tty oaoh acoounts, 

re c e ipt ed i nv o ic es or invo i c e s - with cheek vouch e rs attach e d, - and any oth e r e vid e nce required by th e Owner to 

d e monstrat e that ca s h disbur s em e nt s alr e ady - mad e by th e D e sign Bu il d e r o n accou n t of th e- Co s t of the Work e qual 

o r e xc ee d (l)-p re gr e ss paymerrtg alr e ady r e c e iv e d by th e D e sign Build e r, le ss (2) that port i on of thos e payments 

attributabl e to - th e- D esi gn B uild e r’ s Fe e;- plu s ( 3 ) pa y ro l ls f o r t he period cov e r e d by th e- pr e s e nt Application for 
Pa ym en t .- 


§ A.1.5.1.5 With each Application for Payment wher e th e Contr a ct Sum is b a sed upon ^ S t i pu l at e d Sum or Cost of 
the Werk- with a G uar ant ee d Ma xi mum Price ^-the-Design-Builder shall submit the most recent schedule of values in 
accordance with the Design-Build Documents. The schedule of values shall allocate the entire Contract Sum among 
the various portions of the Work. Compensation for design services, if any, s hall b e s hown s eparately. Wh er e th e 
Contract Sum is bas e d on th e Co s t - of th e Work with a Gua r ant ee d Max i m u m P r ic e , the D es ign Builder ! s F ee shall 
be shown separately. The schedule of values shall be prepared in such form and supported by such data to 
substantiate its accuracy as the Owner may require. This schedule of values, unless objected to by the Owner, shall 
be used as a basis for reviewing the Design-Builder’s Applications for Payment. 
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. 1 Take that portion of the Contract Sum properly allocable to completed Work as determined by 

multiplying the percentage completion of each portion of the Work by the share of the Contract Sum 
allocated to that portion of the Work in the schedule of values, less retainage of three a nd one/half 
percent ( 3.5 %) on the Work. Pending final determination of cost to the Owner of Changes in the 
Work, amounts not in dispute shall be included as provided in Section 6.3.9 of the Agreement; 

.2 Add that portion of the Contract Sum properly allocable to materials and equipment delivered and 

suitably stored at the site for subsequent incorporation in the completed construction (or, if approved 
in advance by the Owner, suitably stored off the site at a location agreed upon in writing), less 
retainage of three and one-half percent ( 3.5 %); 


§ Avl.5.2. 4 Reduction or li m itation of r e tainag e i-if any; shall be as follows: 

(If it is intended, prior lo Substantial Completion of the entire Work, to-r e d t t e e or limit the- retainage rcsultingfrom 
the-percentagcs inserted in Sections A.I.5.2-2.1 and-A7-I-5;2.2r2-above, and thisis-net explained elsewhere in the 
Design Build Dooumentsrinsort provisions here for - su e h reduction or limitation.) 
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't 6- Subtract th e shortfall, if any, - in d icat e d -fe y the D es ign Build e r in th e- d ee umefltation r e qu i r e d by 

Section A.l.5.1. 4 to s ubstantiat e prior Applications for Paym e nt, or -re sulting from errors 

subsequently discov e r e d by th e Owner’s auditors in such docum e ntation; and 

r7-Subtract amounts,-if anyrfor-which the Owner has withheld or nullified a payment as provided in 

Section 9.5 of the Agreement. 


§ A.l.5. 4 . 3 T h e Owner. and - D e sign Build e r shall - agre & upon (l - ) - a - mtitually acceptable pre ee dure for rev ie w and 


agreem e nts with th e Archit e ct, Consultants; - and Contractor s ; and the D e sign Builder shall ex e cut e- ag re em e n t s -i n 
aooordnnc e with thos e term s- ; 


§ A.l.5.5.1 Final payment, constituting the entire unpaid balance of the Contract Sum, shall be made by the Owner to 
the Design-Builder not later than 30 days after the Design-Builder has fully performed the Contract and the 
requirements of Section 9,10 of the Agreement have been satisfied, except for the Design-Builder’s responsibility to 
correct non-conforming Work discovered after final payment or to! 
which extend beyond final payment. 


§- A.l.5.5.2 If th e Contract Sum is based -e n th e Cost o f the Work, th e Own e r’s auditors w i ll r e vi e w and r e port in 

writing on th e- D es ign Build e r’s final account i ng within 30 day s a f t e r th e D es ign Builder delivers th e final 

a c counting to th e O w n e r - . Based upon the Co s t of th e Work th e Ow ne r' s audit o rs report to - b e s ub st ant ia t e d -b y th e 

D e sign Builder’s final accounting, and provid e d the other conditions o f Sectio n 9.1 0 of the Agreement have been 

met, th e Own e r will, within se ven days aft e r receipt of the writt e n r e port of the Own e r ^au d i tors, e ither issue a final 

C e rtificat e for Paym e nt, - or - noti fy t h e- D e sign Bu il d e r in writing of th e r e asons for withholding a c e rtificate a s 
provid e d in S e ction 9.5.1 o f the Agre e m e nt. 


§ A.2.2 The Design-Builder shall achieve Substantial Completion of the Work notlaterthon-(-) days-frem-the 

dat e of thi s Am e ndm e nt,, or as follows: 


calendar days from the issuance of a Notice to Proceed. 


Sub s t a nt ial Comp le tion Dat e 


PAGE 4 

Liquidated damages per A141-2014. 


§ A-3.1 The Contract Sum and Contract Time set forth in this Amendment are based on the following: Owner’s 
Desig n Requireme n ts (including addenda to the RFP1 and t h e Desig n-B uilder’s p ro posal to the Owner pursuant to 
Owner’s Solicitation No. 1415-91.: 

§ A.3.1.1 The Suppl e mentary and oth e r Condition s of the Contract: 

Docum e nt Title Date Pages 

§-A.3.1.2 The Specifications: 

(Either list the specifications here or refer to an exh i bit attached to this Amendment.) 
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S e ct i on Title Bate Pages 

§ A.3.T.T-The-DruwmgS7 

(Either lis t- fbe-drawings here or refer t o an exhibit attached to this Amendment.) 


Klnmkni* 

TTMlTtwCT 


Title 


Date 


§ A.3.1. 4 Th e Sustainability Plan, if any: 

(f f - the - Own e r ide nt ified a Sustainable Objecti ve ™ the Owner-'-s Criteria, identify the document or documents that 

c o mprise the Sustainability Plan by title, date and number of pages, and include other identifying information The 

Sustainability Plan identifies and describes the Sustainable - Objective; the targeted Sustainable Measures; 
im plementation strategics selected to - achieve the Sustainable- M ea s ures; the Owncr ! s and Design Builder's roles 

and responsibilities associa t ed-with - aehicving the Sustainable-Measures; the specific details aboutdesign reviews, 

t e st ing-or metrics to verify achievement of each Sustainable Measure; and the Sustainability Docum e n t a ti o n 


Title 


Bate 


As stated i n the Design Requirements (as a men ded by add end a to the R FP) a nd the Desig n -Builder’s 
pro posal to the Owner pursuant to Own e r’s Solicitatio n N o. 141 5-91. 

PAGES 

§ A.5.1 C ost-To Be Reimbursed-as Pa rt of th e Contr a c t 
§ A.5.1.1 Labor Costs 

§ A.5.1.1. - 1 -Wa ges of e eu str u ction wo r k e rs dir e ctly e mploy e d by th e D es ign Builder to perform the - eonstruetion of 
th e Work at th e sit e or; with the Own e r’s p rio r approval, at off -s it e- workshops : 

§ - A.5.1.1;2 With th e- Own e r’ s prior approval, wag e s or salaries of the D e sign Build e r’ s s u per visory and 
admini s trativ e p e rsonnel when station e d at the site. 

' {fit is intended that the wages or salaries of certain personnel stationed at the Design Builder’s principal or other 
offices shall~b e included in the Cost of the Work, identify below the personnel to be included, whether for all or only 
part of their time, and the rates at which their time will be charged-to the Worle ) 

P e rson I nc l ud e d Statu s (fu ll- t i m e / p art - t i m e ) R a te {$0.00) R a t e (un i t -ef time) 

§ -A.5.1.1.3 Wag e s and salaries of th e D e sign Builder’s sup e rvisory or adm i nistrativ e- p e rsonn e l e ngag e d at factori es, 

workshops or - or t- th e road, in e xp e diting th e production or transportation of mat e rials or e quipm e nt requir e d for the 

Work, but only for that port i on of th e ir tim e r e quir e d for th e Work. 

§ A.5.1.1. 4 Ge s ts paid or incurr e d by th e- D e sign - Builder for tax e s, insurance, - contributions, as s essm e nt s and - ben e fi t s 

require#b y - l aw or coll e ct i v e- bargaining agr ee ni e nt s- an drfor pers o n n e l n ot-c ov e r e d by -suc h agr ee m ents,- customa ry 
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expenaes-of-the-site-effice. 
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§-A.5r1.5.6 

Work. 
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§ A.5.4.2 Agreements between the Design-Builder and Contractors shall conform to the applicable payment 
provisions of the Design-Build Document s , and s hall not b e award e d on th e- ba s i s of ees t - plus a f ee - without th e prior - 
cons e nt of th e Own e r; Ifan - agr ee m e nt b e tw ee n th e D es ign Build e r and a Gontractor - i -s- awarded on n cost plus a f ee 
basis, th e Design Build e r sha l l provid e in the agr ee m e nt foi - th e- Owner t o r e ceiv e th e sam e audit rights with r e gard 
to the Co s t of the Work p e rform ed by the Contra c t o r - as th e Owner r e c e iv es with r e gard to th e D e sign Buil denfn 
Section-A. Sr^-below. Document s. 


John Gardner. Chief Financial Officer 


Robe rt Ferris. Authorized Member 
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Certification of Document’s Authenticity 

A!A® Document D401 ™ - 2003 


I,_, hereby certify, to the best of my knowledge, information and 

belief, that I created the attached final document simultaneously with its associated Additions and Deletions Report 
and this certification at 16:08:37 on 11/21/2015 under Order No. 0239586208 1 from AIA Contract Documents 
software and that in preparing the attached final document I made no changes to the original text of AIA® Document 
A141™ - 2014 Exhibit A, Design-Build Amendment, as published by the AIA in its software, other than those 
additions and deletions shown in the associated Additions and Deletions Report. 


(Signed) 


(Title) 


(Dated) 
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Document A141'“ - 2014 


Standard Form of Agreement Between Owner and Design-Builder 


AGREEMENT made as of the twenty-third day of November in the year two thousand 
fifteen (2015). 

(In words, indicate day, month and year.) 

BETWEEN the Owner; 

(Name, legal status, address and other information) 

Horry County Schools, South Carolina, a political subdivision of the State of South 
Carolina. 

335 Four Mile Rd | PO Box 260005 

Conway, SC 29528 

District Office Phone 843.488.6700 

and the Design-Builder: 

(Name, legal status, address and other information) 

FER.STFLOOR ENERGY POSITIVE LLC, 

333 Fayetteville St., Suite 225 
Raleigh, NC 27601 

for the following Project: 

(Name, location and detailed description) 


ADDITIONS AND DELETIONS: 

The author of this document has 
added information needed for its 
completion. The author may also 
have revised the text of the original 
AIA standard form. An Additions and 
Deletions Report that notes added 
Information as well as revisions to 
the standard form text is available 
from the author and should be 
reviewed. A vertical line in the left 
margin of this document indicates 
where the author has added 
necessary information and where 
the author has added to or deleted 
from the original AIA text. 

This document has important legal 
consequences. Consultation with an 
attorney is encouraged with respect 
to its completion or modification. 


New Carolina Forest Middle School 

(per Owner’s Request for Proposals No. 1415-91) 

Note: references to Owner’s Request for Proposals No. 1415-91 include its addenda. 
The Owner and Design-Builder agree as follows. 


Consultation with an attorney is also 
encouraged with respect to 
professional licensing requirements 
in the Jurisdiction where the Project 
is located. 
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1 GENERAL PROVISIONS 
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3 GENERAL REQUIREMENTS OF THE WORK OF THE DESIGN-BUILD CONTRACT 

4 WORK PRIOR TO EXECUTION OF THE DESIGN-BUILD AMENDMENT 

5 WORK FOLLOWING EXECUTION OF THE DESIGN-BUILD AMENDMENT 

6 CHANGES IN THE WORK 

7 OWNER’S RESPONSIBILITIES 

8 TIME 

9 PAYMENT APPLICATIONS AND PROJECT COMPLETION 

10 PROTECTION OF PERSONS AND PROPERTY 

11 UNCOVERING AND CORRECTION OF WORK 

12 COPYRIGHTS AND LICENSES 

13 TERMINATION OR SUSPENSION 

14 CLAIMS AND DISPUTE RESOLUTION 

15 MISCELLANEOUS PROVISIONS 

16 SCOPE OF THE AGREEMENT 
TABLE OF EXHIBITS 

A DESIGN-BUILD AMENDMENT 

B INSURANCE AND BONDS 


ARTICLE 1 GENERAL PROVISIONS 
§1.1 Owner’s Criteria 

This Agreement is based on the Owner’s Criteria set forth in this Section 1.1. 

(Note the disposition for the following items by inserting the requested information or a statement such as "not 
applicable" or "unknown at time of execution." If the Owner intends to provide a set of design documents, and the 
requested information is contained in the design documents, identify the design documents and insert "see Owner’s 
design documents" where appropriate.) 

§ 1.1.1 The Owner’s program for the Project: 

(Set forth the program, identify documentation in which the program is set forth, or state the manner in which the 
program will be developed.) 

Per "Design Requirements" published for Solicitation No. 1415-91 and . Design-Builder’s Proposal to Owner 
pursuant to Solicitation No.1415-91 selected by the Horry County Board of Education on November 2, 2015. 
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§ 1.1.2 The Owner’s design requirements for the Project and related documentation: 

(Identify below, or in an attached exhibit, the documentation that contains the Owner’s design requirements, 
including any performance specifications for the Project.) 

Per "Design Requirements" published for Solicitation No. 1415-91 and Design-Builder’s Proposal to Owner 
pursuant to Solicitation No.1415-9 selected by the Horry County Board ofEducation on November 2, 2015. 1. 

§ 1.1.3 The Project’s physical characteristics: 

(Identify or describe, if appropriate, size, location, dimensions, or other pertinent information, such as geotechnical 
reports; site, boundary and topographic surveys; traffic and utility studies; availability ofpublic and private utilities 
and services; legal description of the site; etc.) 

Per "Design Requirements" published for Solicitation No. 1415-91 and Design-Builder’s Proposal to Owner 
pursuant to Solicitation No.1415-91 selected by the Horry County Board ofEducation on November 2,2015.. 

§ 1.1.4 The Owner’s anticipated Sustainable Objective for the Project, if any: 

(Identify the Owner's Sustainable Objective for the Project such as Sustainability Certification, benefit to the 
environment, enhancement to the health and well-being of building occupants, or improvement of energy efficiency. 

If the Owner identifies a Sustainable Objective, incorporate AIA Document A141 TWL -2014, Exhibit C, Sustainable 
Projects, into this Agreement to define the terms, conditions and Work related to the Owner’s Sustainable 
Objective.) 

Per "Design Requirements" published for Solicitation No. 1415-91 and Design-Builder’s Proposal to Owner 
pursuant to Solicitation No.1415-91 selected by the Horry County Board ofEducation on November 2, 2015.. 

§ 1*1*5 

Number not used. 

§ 1.1.6 The Owner’s budget for the Work to be provided by the Design-Builder is set forth below: 

(Provide total for Owner's budget, and if known, a line item breakdown of costs.) 

Per "Design Requirements" published for Solicitation No. 1415-91 as amended through the Board of Education’s 
action November 2,2015. 

§ 1.1.7 The Owner’s design and construction milestone dates: 

(Paragraphs deleted) 

Per "Design Requirements" published for Solicitation No. 1415-91 

§ 1.1.8 The Owner requires the Design-Builder to retain the following Architect, Consultants and Contractors at the 
Design-Builder’s cost: 

.1 Architect 

SFL+A Architects, P.A. 333 Fayetteville Street Suite 225, Raleigh, NC 27601. 

.2 Consultants 

Per Design-Builder’s Proposal to Owner pursuant to Solicitation No.1415-91. 

.3 Contractors 

Per Design-Builder’s Proposal to Owner pursuant to Solicitation No. 1415-91. 

§ 1.1.9 Additional Owner’s Criteria upon which the Agreement is based: 

(Identify special characteristics or needs of the Project not identified elsewhere, such as historic preservation 
requirements.) 
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Per "Design Requirements" published for Solicitation No. 1415-91 (Summary of Services Required, Article 3) 
including all post-occupancy requirements published in the solicitation as amended by addenda. 

§ 1.1.10 The Design-Builder shall confirm that the information included in the Owner’s Criteria complies with 
applicable laws, statutes, ordinances, codes, rules and regulations, or lawful orders of public authorities. 

§ 1.1.10.1 If the Owner’s Criteria conflicts with applicable laws, statutes, ordinances, codes, rules and regulations, 
or lawful orders of public authorities, the Design-Builder shall notify the Owner of the conflict. 

§ 1.1.11 If there is a change in the Owner’s Criteria, the Owner and the Design-Builder shall execute a Modification 
in accordance with Article 6. 

§ 1.1.12 If the Owner and Design-Builder intend to transmit Instruments of Service or any other information or 
documentation in digital form, they shall endeavor to establish necessary protocols governing such transmissions. 
Unless otherwise agreed, the parties will use ALA Document E203™-2013 to establish the protocols for the 
development, use, transmission, and exchange of digital data and building information modeling. 

§ 1.2 Project Team 

§ 1.2.1 The Owner identifies the following representative in accordance with Section 7.1.1: 

Executive Director of Facilities (or a designee identified in writing by the owner.) 

Horry County Schools 

Facilities Department, 1160 E Highway 50 

Conway, SC 29526 

843.488.6965 

§ 1.2.2 The persons or entities, in addition to the Owner’s representative, who are required to review the 
Design-Builder’s Submittals are as follows: 

(List name, address and other information.) 

Owner may utilize third party project management which will also receive submittals. 

§ 1.2.3 The Owner will retain the following consultants and separate contractors: 

(List discipline, scope of work, and, if known, identify by name and address.) 

To be determined by Owner. If retained, such consultants will be identified promptly.. 

§ 1.2.4 The Design-Builder identifies the following representative in accordance with Section 3.1.2: 

(List name, address and other information.) 

Robbie Ferris, S.C. AR.6106 
FIRSTFLOOR ENERGY POSITIVE LLC, 

333 Fayetteville St., Suite 225, Raleigh, NC 27601 
919-573-6350 

§ 1.2.5 Neither the Owner’s nor the Design-Builder’s representative shall be changed without ten days’ written 
notice to the other party. 

§ 1.3 Binding Dispute Resolution 

For any Claim subject to, but not resolved by, mediation pursuant to Section 14.3, the method of binding dispute 
resolution shall be the following: 


[ X ] Litigation in a court of competent 
(Paragraphs deleted) 

jurisdiction, nonjury before a circuit judge in Horry County, SC. 
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§ 1.4 Definitions 

§ 1.4.1 Design-Build Documents. The Design-Build Documents consist of this Agreement between Owner and 
Design-Builder and its attached Exhibits (hereinafter, the "Agreement"); other documents listed in this Agreement; 
and Modifications issued after execution of this Agreement. A Modification is (1) a written amendment to the 
Contract signed by both parties, including the Design-Build Amendment, (2) a Change Order, or (3) a Change 
Directive, 

§ 1,4,2 The Contract. The Design-Build Documents form the Contract. The Contract represents the entire and 
integrated agreement between the parties and supersedes prior negotiations, representations or agreements, either 
written or oral, The Contract may be amended or modified only by a Modification. The Design-Build Documents 
shall not be construed to create a contractual relationship of any kind between any persons or entities other than the 
Owner and the Design-Builder. 

§ 1.4.3 The Work. The term "Work" means the design, construction and related services required to fulfill the 
Design-Builder’s obligations under the Design-Build Documents, whether completed or partially completed, and 
includes all labor, materials, equipment and services provided or to be provided by the Design-Builder. The Work 
may constitute the whole or a part of the Project. 

§ 1.4.4 The Project. The Project is the total design and construction of which the Work performed under the 
Design-Build Documents may be the whole or a part, and may include design and construction by the Owner and by 
separate contractors. 

§ 1.4,5 Instruments of Service. Instruments of Service are representations, in any medium of expression now 
known or later developed, of the tangible and intangible creative work performed by the Design-Builder, 
Contractor(s), Architect, and Consultant(s) under their respective agreements. Instruments of Service may include, 
without limitation, studies, surveys, models, sketches, drawings, specifications, digital models and other similar 
materials. 

§ 1.4.6 Submittal. A Submittal is any submission to the Owner for review and approval demonstrating how the 
Design-Builder proposes to conform to the Design-Build Documents for those portions of the Work for which the 
Design-Build Documents require Submittals. Submittals include, but are not limited to, shop drawings, product data, 
and samples. Submittals are not Design-Build Documents unless incorporated into a Modification. 

§ 1.4.7 Owner. The Owner is the entity identified as such in the Agreement and is referred to throughout the 
Design-Build Documents as if singular in number. The term "Owner" means the Owner or the Owner’s authorized 
representative. The Owner may have employees that are design professionals or otherwise skilled in construction 
or construction management, and such employees may, from time to time, perform various tasks or duties for or on 
behalf of the Owner under this Agreement. However, it is specifically understood that the Owner (including these 
agents and employees) has no obligation or duty to apply specialty or professional knowledge and skill, and shall not 
be held to have undertaken to provide or perform any aspect of the Owner’s performance of this Agreement as a 
design professional or specially skilled and knowledgeable construction industry member or construction manager, 
and this principle applies regardless of the Owner’s position titles or office division titles as may be applicable to 
such employees. 

§ 1.4.8 Design-Builder. The Design-Builder is the person or entity identified as such in the Agreement and is 
referred to throughout the Design-Build Documents as if singular in number. The term "Design-Builder" means the 
Design-Builder or the Design-Builder’s authorized representative. 

§ 1.4.9 Consultant. A Consultant is a person or entity providing professional services for the Design-Builder for all 
or a portion of the Work, and is referred to throughout the Design-Build Documents as if singular in number. To the 
extent required by the relevant jurisdiction, the Consultant shall be lawfully licensed to provide the required 
professional services. 
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§ 1.4.10 Architect, The Architect is a person or entity providing design services for the Design-Builder for all or a 
portion of the Work, and is lawfully licensed to practice architecture in the applicable jurisdiction. The Architect is 
referred to throughout the Design-Build Documents as if singular in number. 

§ 1.4.11 Contractor. A Contractor is a person or entity performing all or a portion of the construction, required in 
connection with the Work, for the Design-Builder. The Contractor shall be lawfully licensed, if required in the 
jurisdiction where the Project is located. The Contractor is referred to throughout the Design-Build Documents as if 
singular in number and means a Contractor or an authorized representative of the Contractor. 

§ 1,4.12 Confidential Information, Confidential Information is information containing confidential or business 
proprietary information that is clearly marked as "confidential." 

§ 1.4.13 Contract Time. Unless otherwise provided, Contract Time is the period of time, including authorized 
adjustments, as set forth in the Design-Build Amendment for Substantial Completion of the Work. 

§ 1.4.14 Day. The term "day" as used in the Design-Build Documents shall mean calendar day unless otherwise 
specifically defined. 

§ 1.4.15 Contract Sum. The Contract Sum is the amount to be paid to the Design-Builder for performance of the 
Work after execution of the Design-Build Amendment, as identified in Article A.l of the Design-Build Amendment. 

ARTICLE 2 COMPENSATION AND PROGRESS PAYMENTS 
§ 2.1 Compensation for Work Performed Prior To Execution of Design-Build Amendment 
§ 2.1.1 Unless otherwise agreed, payments for Work performed prior to Execution of the Design-Build Amendment 
shall be made monthly. For the Design-Builder’s performance of Work prior to the execution of the Design-Build 
Amendment, the Owner shall compensate the Design-Builder as follows: 

(Insert amount of, or basis for, compensation, including compensation for any Sustainability Services, or indicate 
the exhibit in which the information is provided. If there will be a limit on the total amount of compensation for 
Work performed prior to the execution of the Design-Build Amendment, state the amount of the limit.) 

The Design-Builder may invoice the owner for $1,118,043. for its design work performed prior to the execution 
of the Design-Build Amendment. This amount is within and part of the price agreed in the Design-Build 
Amendment. . 

(Paragraphs deleted) 

§2.1 number not used] 

(Paragraphs deleted) 

(Table deleted) 

§ 2.1.4 Payments to the Design-Builder Prior To Execution of Design-Build Amendment 
§ 2.1.4.1 Payments are due and.payable upon presentation of the Design-Builder’s invoice. 

(Paragraphs deleted) 

The Owner will not pay interest on unpaid sums. This is a specific waiver of requirements of S.C. Code Ann. §§ 
29-6-30 and 29-6-50. 

| (Paragraph deleted) 

§ 2.2 Contract Sum and Payment for Work Performed After Execution of Design-Build Amendment 
For the Design-Builder’s performance of the Work after execution of the Design-Build Amendment, the Owner 
shall pay to the Design-Builder the Contract Sum in current funds as agreed in the Design-Build Amendment. 

ARTICLE 3 GENERAL REQUIREMENTS OF THE WORK OF THE DESIGN-BUILD CONTRACT 
§ 3.1 General 

§ 3.1.1 The Design-Builder shall comply with any applicable licensing requirements in the jurisdiction where the 
Project is located. 

Building Permit and Other Permits and Fees: No general building permit is required in accordance with § 

6-9-110 of the South Carolina Code of Laws; however, the Contractor shall be required to provide mechanical, 
electrical, plumbing and other such permits which may be required for purposes of inspection at no additional 
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cost to the District. Except for permits and fees which are the responsibility of the Contractor in the Contract 
Documents, the District shall secure and pay for necessary approvals, easements, assessments, utility impact 
fees, permits, and such charges required for the successful completion of the work. For each day (not counting 
Saturdays and Sundays, and not counting the day the Design-Builder submits its completed application to the 
authority) beyond five (5) days that a jurisdictional authority takes to respond to a permit application or similar 
permit request that is on the project’s critical path, the Design Builder may claim one (1) additional day for the 
achievement of Substantial Completion. 

§ 3.1.2 The Design-Builder shall designate in writing a representative who is authorized to act on the 
Design-Builder’s behalf with respect to the Project. 

§ 3.1.3 The Design-Builder shall perform the Work in accordance with the Design-Build Documents. The 
Design-Builder shall not be relieved of the obligation to perform the Work in accordance with the Design-Build 
Documents by the activities, tests, inspections or approvals of the Owner. 

§ 3.1.3.1 The Design-Builder shall perform the Work in compliance with applicable laws, statutes, ordinances, 
codes, rules and regulations, or lawful orders of public authorities. If the Design-Builder performs Work contrary to 
applicable laws, statutes, ordinances, codes, rules and regulations, and lawful orders of public authorities, the 
Design-Builder shall assume responsibility for such Work and shall bear the costs attributable to correction. 

§ 3.1.3.2 Neither the Design-Builder nor any Contractor, Consultant, or Architect shall be obligated to perform any 
act which they believe will violate any applicable laws, statutes, ordinances, codes, rules and regulations, or lawful 
orders of public authorities. If the Design-Builder determines that implementation of any instruction received from 
the Owner, including those in the Owner’s Criteria, would cause a violation of any applicable laws, statutes, 
ordinances, codes, rules and regulations, or lawful orders of public authorities, the Design-Builder shall notify the 
Owner in writing. Upon verification by the Owner that a change to the Owner’s Criteria is required to remedy the 
violation, the Owner and the Design-Builder shall execute a Modification in accordance with Article 6. 

§ 3.1.4 The Design-Builder shall be responsible to the Owner for acts, errors, and omissions of the Design-Builder’s 
employees, Architect, Consultants, Contractors, and their agents and employees, and other persons or entities 
performing portions of the Work. 

§ 3.1.5 General Consultation. The Design-Builder shall schedule and conduct periodic meetings with the Owner to 
review matters such as procedures, progress, coordination, and scheduling of the Work. 

§ 3.1.6 When the Owner’s Design Requirements or applicable law requires that services be performed by licensed 
professionals, the Design-Builder shall provide those services through qualified, licensed professionals. The Owner 
understands and agrees that the services of the Design-Builder’s Architect and the Design-Builder’s other 
Consultants are performed in the sole interest of, and for the exclusive benefit of, the Design-Builder. 

§ 3.1.7 The Design-Builder, with the assistance of the Owner, shall prepare and file documents required to obtain 
necessary approvals of governmental authorities having jurisdiction over the Project. 

The Office of School Facilities (OSF) in conjunction with the State Fire Marshal shall determine the enforcement 
and interpretation of all the applicable codes and referenced standards on state buildings, including the 
District’s school facilities, 

§ 3.1.8 Progress Reports 

§ 3.1.8.1 The Design-Builder shall keep the Owner informed of the progress and quality of the Work. As stated in 
the Design Requirements, the Design-Builder shall submit written progress reports, photographs of Work in 
progress, and other data to the Owner electronically, or through the Owner’s option, project management software, 
showing estimated percentages of completion and other information identified below: 

.1 Work completed for the period; 

.2 Project schedule status; 

.3 Submittal schedule and status report, including a summary of outstanding Submittals; 

.4 Responses to requests for information to be provided by the Owner; 

.5 Approved Change Orders and Change Directives; 
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.6 Pending Change Order and Change Directive status reports; 

.7 Tests and inspection reports; 

.8 Status report of Work rejected by the Owner; 

.9 Status of Claims previously submitted in accordance with Article 14; 

.10 Cumulative total of the Cost of the Work to date including the Design-Builder’s compensation and 
Reimbursable Expenses, if any; 

.11 Current Project cash-flow and forecast reports; and 

.12 Additional information as designated by the Owner through its project management software data 
requirements. 


§ 3.1.8.2 In 

(Paragraphs deleted) 

addition to the requirements of § 3.1.8.1, the Design-Builder shall provide similar information through in-person 
progress report presentations to the Horry County Board of Education each month during one of the Board’s public 
meetings. 


§ 3.1.9 Design-Builder’s Schedules 

§ 3.1.9.1 The Design-Builder, promptly after execution of this Agreement, shall prepare and submit for the Owner’s 
information a schedule for the Work. The schedule, including the time required for design and construction, shall 
not exceed time limits current under the Design-Build Documents, shall be revised at appropriate intervals as 
required by the conditions of the Work and Project, shall be related to the entire Project to the extent required by the 
Design-Build Documents, shall provide for expeditious and practicable execution of the Work, and shall include 
allowances for periods of time required for the Owner’s review and for approval of submissions by authorities 
having jurisdiction over the Project. 


§ 3.1.9.2 The Design-Builder shall perform the Work in general accordance with the most recent schedules 
submitted to the Owner. 


§ 3.1,10 Certifications. Design-Builder shall include in each Application for Payment a certification from each of 
the Architect, Consultants, and Contractors, and furnish to the Owner, these certifications with respect to the 
documents and services provided by the Architect, Consultants, and Contractors (a) that, to the best of their 
knowledge, information and belief, the documents or services to which the certifications relate (i) are consistent with 
the Design-Build Documents, except to the extent specifically identified in the certificate, and (ii) comply with 
applicable laws, statutes, ordinances, codes, rules and regulations, or lawful orders of public authorities governing 
the design of the Project; and (b) that the Owner and its consultants shall be entitled to rely upon the accuracy of the 
representations and statements contained in the certifications. The Design-Builder’s Architect, Consultants, and 
Contractors shall not be required to execute certificates or consents that would require knowledge, services or 
responsibilities beyond the scope of their services. 

§ 3.1.11 Design-Builder’s Submittals 

§ 3.1.11.1 Prior to submission of any Submittals, the Design-Builder shall prepare a Submittal schedule, and shall 
submit the schedule for the Owner’s approval. The Owner’s approval shall not unreasonably be delayed or withheld. 

The Submittal schedule shall (1) be coordinated with the Design-Builder’s schedule provided in Section 3.1.9.1, 

(2) allow the Owner reasonable time to review Submittals, and (3) be periodically updated to reflect the progress of 
the Work. If the Design-Builder fails to submit a Submittal schedule, the Design-Builder shall not be entitled to any 
increase in Contract Sum or extension of Contract Time based on the time required for review of Submittals. 

§ 3.1.11.2 By providing Submittals the Design-Builder represents to the Owner that it has (1) reviewed and 
approved them, (2) determined and verified materials, field measurements and field construction criteria related 
thereto, or will do so and (3) checked and coordinated the information contained within such Submittals with the 
requirements of the Work and of the Design-Build Documents. 

§ 3.1.11.3 The Design-Builder shall perform no portion of the Work for which the Design-Build Documents require 
Submittals until the Owner or its designee has approved the respective Submittal. 

§ 3.1.11.4 The Work shall be in accordance with approved Submittals except that the Design-Builder shall not be 
relieved of its responsibility to perform the Work consistent with the requirements of the Design-Build Documents. 

The Work may deviate from the Design-Build Documents only if the Design-Builder has notified the Owner in 
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writing of a deviation from the Design-Build Documents at the time of the Submittal and a Modification is executed 
authorizing the identified deviation. The Design-Builder shall not be relieved of responsibility for errors or 
omissions in Submittals by the Owner’s approval of the Submittals. 

§ 3.1.11.5 All professional design services or certifications to be provided by the Design-Builder, including all 
drawings, calculations, specifications, certifications, shop drawings and other Submittals, shall contain the signature 
and seal of the licensed design professional preparing them. Submittals related to the Work designed or certified by 
the licensed design professionals, if prepared by others, shall bear the licensed design professional’s written 
approval. The Owner and its consultants shall be entitled to rely upon the adequacy, accuracy and completeness of 
the services, certifications or approvals performed by such design professionals. 

§ 3.1.12 Warranty. The Design-Builder warrants to the Owner that materials and equipment furnished under the 
Contract will be of good quality and new unless the Design-Build Documents require or permit otherwise. The 
Design-Builder further warrants that the Work will conform to the requirements of the Design-Build Documents and 
will be free from defects, except for those inherent in the quality of the Work or otherwise expressly permitted by 
the Design-Build Documents. Work, materials, or equipment not conforming to these requirements may be 
considered defective. The Design-Builder’s warranty excludes remedy for damage or defect caused by abuse, 
alterations to the Work not executed by the Design-Builder, improper or insufficient maintenance, improper 
operation, or normal wear and tear and normal usage. If required by the Owner, the Design-Builder shall furnish 
satisfactory evidence as to the kind and quality of materials and equipment. 

§ 3.1.13 Royalties, Patents and Copyrights 
§ 3.1.13.1 The Design-Builder shall pay all royalties and license fees. 

§ 3.1.13.2 The Design-Builder shall defend suits or claims for infringement of copyrights and patent rights and shall 
hold the Owner and its separate contractors and consultants harmless from loss on account thereof, but shall not be 
responsible for such defense or loss when a particular design, process or product of a particular manufacturer or 
manufacturers is required by the Owner, or where the copyright violations are required in the Owner’s Criteria. 
However, if the Design-Builder has reason to believe that the design, process or product required in the Owner’s 
Criteria is an infringement of a copyright or a patent, the Design-Builder shall be responsible for such loss unless 
such information is promptly furnished to the Owner. If the Owner receives notice from a patent or copyright owner 
of an alleged violation of a patent or copyright, attributable to the Design-Builder, the Owner shall give prompt 
written notice to the Design-Builder. 

§3.1.14 Indemnification 

§ 3.1,14.1 To the fullest extent permitted by law, the Design-Builder shall indemnify and hold harmless the Owner, 
including the Owner’s agents and employees, from and against claims, damages, losses and expenses, including but 
not limited to attorneys’ fees, arising out of or resulting from performance of the Work, but only to the extent caused 
by the negligent acts or omissions of the Design-Builder, Architect, a Consultant, a Contractor, or anyone directly or 
indirectly employed by them or anyone for whose acts they may be liable. Such obligation shall not be construed to 
negate, abridge, or reduce other rights or obligations of indemnity that would otherwise exist as to a party or person 
described in this Section 3.1.14. 

§ 3.1.14.2 The indemnification obligation under this Section 3.1,14 shall not be limited by a limitation on amount or 
type of damages, compensation, or benefits payable by or for Design-Builder, Architect, a Consultant, a Contractor, 
or anyone directly or indirectly employed by them, under workers’ compensation acts, disability benefit acts or other 
employee benefit acts. 

§ 3.1.15 Contingent Assignment of Agreements 

§ 3.1.15.1 Each agreement for a portion of the Work is assigned by the Design-Builder to the Owner, provided that 
.1 assignment is effective only after termination of the Contract by the Owner for cause, pursuant to 
Sections 13.1.4 or 13,2.2, and only for those agreements that the Owner accepts by written 
notification to the Design-Builder and the Architect, Consultants, and Contractors whose agreements 
are accepted for assignment; and 

.2 assignment is subject to the prior rights of the surety, if any, obligated under bond relating to the 
Contract. 


AIA Document A141 ™ - 2014. Copyright © 2004 and 2014 by The American Institute of Architects. All rights reserved. WARNING: This AIA® Document is 
protected by U.S. Copyright Law and International Treaties. Unauthorized reproduction or distribution ot this AIA® Document, or any portion of it, 
may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. This document was produced by 
AIA software at 16:07:28 on 11/21/2015 under Order No.0239586208_1 which expires on 07/14/2016, and Is not for resale. 

User Notes: (1229084528) 


PAPR - 004403 




When the Owner accepts the assignment of an agreement, the Owner assumes the Design-Builder’s rights and 
obligations under the agreement. 

§ 3.1.15.2 Upon such assignment, if the Work has been suspended for more than 30 days, the compensation under 
the assigned agreement shall be equitably adjusted for increases in cost resulting from the suspension. 

§ 3.1.15.3 Upon such assignment to the Owner under this Section 3.1.15, the Owner may further assign the 
agreement to a successor design-builder or other entity. If the Owner assigns the agreement to a successor 
design-builder or other entity, the Owner shall nevertheless remain' legally responsible for all of the successor. 
design-builder’s or other entity’s obligations under the agreement. 

§ 3.1.16 Design-Builder’s Insurance and Bonds. The Design-Builder shall purchase and maintain insurance and 
provide bonds as set forth in Exhibit B. 

ARTICLE 4 WORK PRIOR TO EXECUTION OF THE DESIGN-BUILD AMENDMENT 
§ 4.1 General 

§ 4.1.1 Any information submitted by the Design-Builder, and any interim decisions made by the Owner, shall be 
for the purpose of facilitating the design process and shall not modify the Owner’s Criteria unless the Owner and 
Design-Builder execute a Modification. 

[Numbers §4,2 & §4.3 intentionally not used] 

(Paragraphs deleted) 

§ 4.4 Design-Builder’s Construction Proposal 

§ 4.4.1 The Design-Builder’s Construction Proposal shall include the following: 

.1 A list of the documents and other information, including the Design-Builder’s original Proposal 
Development Documents as proposed in the Owner’s procurement leading to this Agreement, upon 
which the Design-Builder’s Proposal is based; 

.2 The proposed Contract Sum, including the compensation method; 

.3 The proposed date the Design-Builder shall achieve Substantial Completion ; 

.4 An enumeration of any qualifications and exclusions, if applicable; 

.5 A list of the Design-Builder’s key personnel, Contractors and suppliers; and 
.6 The date on which the Design-Builder’s Construction Proposal expires. 

§ 4.4.2 Submission of the Design-Builder’s Construction Proposal shall constitute a representation by the 
Design-Builder that it has visited the site and become familiar with local conditions under which the Work is to be 
completed. 

§ 4.4.3 If the Owner and Design-Builder agree on a proposal, the Owner and Design-Builder shall execute the 
Design-Build Amendment setting forth the terms of their agreement. 

ARTICLE 5 WORK FOLLOWING EXECUTION OF THE DESIGN-BUILD AMENDMENT 
§5.1 Construction Documents 

§ 5.1.1 Upon the execution of the Design-Build Amendment, the Design-Builder shall prepare Construction 
Documents. The Construction Documents shall establish the quality levels of materials and systems required. The 
Construction Documents shall be consistent with the Design-Build Documents. 

§ 5.1.2 The Design-Builder shall provide the Construction Documents to the Owner for the Owner’s information. If 
the Owner discovers any deviations between the Construction Documents and the Design-Build Documents, the 
Owner shall promptly notify the Design-Builder of such deviations in writing. The Construction Documents shall 
not modify the Design-Build Documents unless the Owner and Design-Builder execute a Modification. The failure 
of the Owner to discover any such deviations shall not relieve the Design-Builder of the obligation to perform the 
Work in accordance with the Design-Build Documents. 

§ 5.1.2.1 The Design-Builder shall submit three copies of all Construction Documents prepared and submitted to 
Regulatory Agencies as a portion of the permitting and approval process for this work. 
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§ 5.2 Construction 

§ 5.2.1 Commencement. Except as permitted in Section 5.2.2, construction shall not commence prior to execution 
of the Design-Build Amendment. 

§ 5.2.2 If the Owner and Design-Builder agree in writing, construction may proceed prior to the execution of the 
Design-Build Amendment. However, such authorization shall not waive the Owner’s right to reject the 
Design-Builder’s Proposal. 

§ 5.2.3 The Design-Builder shall supervise and direct the Work, using the Design-Builder’s best skill and attention. 
The Design-Builder shall be solely responsible for, and have control over, construction means, methods, techniques, 
sequences and procedures, and for coordinating all portions of the Work under the Contract, unless the Design-Build 
Documents give other specific instructions concerning these matters. 

§ 5.2.4 The Design-Builder shall be responsible for inspection of portions of Work already performed to determine 
that such portions are in proper condition to receive subsequent Work. 

Maintenance of Record Drawings: The Contractor shall maintain at the worksite one (1) record copy of the 
Contract Documents including approved changes in good order and marked currently to record changes and 
selections made during performance of the work. A copy of submittals accepted by the District shall also be 
maintained at the worksite. These items shall be available to the Architect and District when present at the 
worksite. When required by the Contract Documents, the Contractor shall provide record drawings on all 
increments of the work such as, by way of illustration and not limitation, plumbing, electrical, mechanical, and 
all systems, such as fire and security systems, incorporated into the work. The Contractor shall furnish an 
electronic and paper copy of record drawings of "as-built" detail to the Architect at final completion of all 
work, excluding punch list items as required by the Contract Documents. 

Professional Certifications: When professional certification of performance criteria for materials, systems, or 
equipment is required by the Contract Documents, the District shall be entitled to rely upon the accuracy and 
completeness of such calculations and certifications. 

Contractor’s Quality Control Program: The Contractor shall institute and maintain throughout the contract 
term a quality control program, designed to ensure the work performed is in accordance with the Contract 
Documents, including any changes, at all times and in all respects. The program shall include providing daily 
supervision and conducting frequent inspections by the Worksite Superintendents). 


1. Compliance with Employment Laws: By entering into a Contract Agreement, the Contractor agrees to abide 
by all applicable laws pertaining to employment including, by way of illustration and not limitation, the 

following: 

A. Title VII of the Civi 1 Rights Act of 1964, as may be amended. 

B. Age Discrimination in Employment Act of 1964, as may be amended. 

C. Title I of the Americans Disabilities Act of 1990, as may be amended. 

0. Equal Pay Act of 1963, as may be amended. 

E. Fair Labor Standards Act, as may be amended. 

F. South Carolina Wages Act, Code 37-10-10 et seq., as may be amended. 

G. South Carolina Worker’s Compensation Act, Code 42-1-10 et seq., as may be amended. 

The Contractor shall not discriminate against any employee or applicant for employment because of race, 
religion, color, sex, age, handicap, or national origin except when such condition is a bona fide 
occupational qualification reasonably necessary for normal operations of the Contractor. The Contractor, in 
all solicitations or advertisements for employees, shall state the Contractor is an "Equal Opportunity 
Employer." The Contractor agrees to post in conspicuous places, visible to employees and applicants for 
employment, notices setting forth the provisions of this nondiscrimination clause and shall include the 
provision of this paragraph in every subcontract or purchase agreement of more than 
$ 10 , 000 . 
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Employment Taxes and Benefits: Unless under order from the Internal Revenue Service or South Carolina state 
government, the District does not withhold from the contract payments any Federal or State income taxes, or any 
employment-related taxes normally withheld on the District’s employees. Further, the District shall not provide any 
employment related insurances or other benefits such as worker’s compensation for the benefit of any Contractor, 
subcontractor or supplier employees. 

Project Key Staff - Project Manager: The Contractor shall assign a skilled, experienced, and dedicated Project 
Manager to the project and identified in Exhibit A. The Project Manager shall secure the materials of proper 
quality and quantity to meet the Contract Documents and manage the appropriate timing of all materials, 
sub-contracted work, and Contractor provided labor to ensure the continual progress of the work to meet the 
substantial completion date. The Contractor shall not change the Project Manager or the duties and status of the 
Project Manager during the course of the project without approval of the District. 

Project Key Staff — Worksite Superintendent(s): The Contractor shall employ at least one (1) full-time, 
competent Worksite Superintendent and, if required by the Contract Documents, an additional part-time or 
full-time, competent secondary Worksite Superintendent if expedient for the size and scope of the project. Exhibit 
A identifies the Worksite Superintendents). No less than one (1) Worksite Superintendent shall be in attendance 
at the worksite at all times during performance of any work by the Contractor’s own forces or subcontractors and 
during delivery of any materials. The Worksite Superintendent shall not perform the work of any trade or other 
duties; however, the secondary Worksite Superintendent may perform part-time work of a trade or the duties of 
OSHA Compliance Officer or fireguard, if approved by the District. The Contractor shall not change any Worksite 
Superintendent or the duties or status of same during the course of the project without approval of the District. 

The Worksite Superintendents) shall enforce strict discipline and good order among the Contractor’s 
representatives, agents, employees, subcontractors and suppliers. 

Worksite Communications: The Project Manager and Worksite Superintendents) are representatives of the 
Design Builder and communications given to them, either orally or in writing, shall be as binding as if given to the 
Principal of the Design Builder. 

I 

§ 5.3 Labor and Materials 

§ 5.3.1 Unless otherwise provided in the Design-Build Documents, the Design-Builder shall provide and pay for 
labor, materials, equipment, tools, construction equipment and machinery, water, heat, utilities, transportation, and 
other facilities and services, necessary for proper execution and completion of the Work, whether temporary or 
permanent, and whether or not incorporated or to be incorporated in the Work. 

§ 5.3.2 When a material or system is specified in the Design-Build Documents, the Design-Builder may make 
substitutions only in accordance with Article 6. 

§ 5.3.3 The Design-Builder shall enforce strict discipline and good order among the Design-Builder’s employees 
and other persons carrying out the Work. The Design-Builder shall not permit employment of unfit persons or 
persons not properly skilled in tasks assigned to them, 

§ 5.4 Taxes 

The Design-Builder shall pay sales, consumer, use and similar taxes, for the Work provided by the Design-Builder, 
that are legally enacted when the Design-Build Amendment is executed, whether or not yet effective or merely 
scheduled to go into effect. 

§ 5.5 Permits, Fees, Notices and Compliance with Laws 

§ 5.5.1 Unless otherwise provided in the Design-Build Documents, the Design-Builder shall secure and pay for the 
permits, fees, licenses, and inspections by government agencies, necessary for proper execution of the Work and 
Substantial Completion of the Project. 

§ 5.5.2 The Design-Builder shall comply with and give notices required by applicable laws, statutes, ordinances, 
codes, rules and regulations, and lawful orders of public authorities, applicable to performance of the Work. 

§ 5.5.3 Concealed or Unknown Conditions. If the Design-Builder encounters conditions at the site that are 
(1) subsurface or otherwise concealed physical conditions that differ materially from those indicated in the 
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Design-Build Documents or (2) unknown physical conditions of an unusual nature that differ materially from those 
ordinarily found to exist and generally recognized as inherent in construction activities of the character provided for 
in the Design-Build Documents, the Design-Builder shall promptly provide notice to the Owner before conditions 
are disturbed and in no event later than 21 days after first observance of the conditions. The Owner shall promptly 
investigate such conditions and, if the Owner determines that they differ materially and cause an increase or 
decrease in the Design-Builder’s cost of, or time required for, performance of any part of the Work, shall 
recommend an equitable adjustment in the Contract Sum or Contract Time, or both. If the Owner determines that the 
conditions at the site are not materially different from those indicated in the Design-Build Documents and that no 
change in the terms of the Contract is justified, the Owner shall promptly notify the Design-Builder in writing, 
stating the reasons. If the Design-Builder disputes the Owner’s determination or recommendation, the 
Design-Builder may proceed as provided in Article 14. 

§ 5,5.4 If, in the course of the Work, the Design-Builder encounters human remains, or recognizes the existence of 
burial markers, archaeological sites, or wetlands, not indicated in the Design-Build Documents, the Design-Builder 
shall immediately suspend any operations that would affect them and shall notify the Owner. Upon receipt of such 
notice, the Owner shall promptly take any action necessary to obtain governmental authorization required to resume 
the operations. The Design-Builder shall continue to suspend such operations until otherwise instructed by the 
Owner but shall continue with all other operations that do not affect those remains or features. Requests for 
adjustments in the Contract Sum and Contract Time arising from the existence of such remains or features may be 
made as provided in Article 14. 

§ 5.6 Allowances 

§ 5.6.1 The Design-Builder shall include in the Contract Sum all allowances stated in the Design-Build Documents. 

Items covered by allowances shall be supplied for such amounts, and by such persons or entities as the Owner may 
direct, but the Design-Builder shall not be required to employ persons or entities to whom the Design-Builder has 
reasonable objection. 

§ 5.6.2 Unless otherwise provided in the Design-Build Documents, 

.1 allowances shall cover the cost to the Design-Builder of materials and equipment delivered at the site 
and all required taxes, less applicable trade discounts; 

.2 the Design-Builder’s costs for unloading and handling at the site, labor, installation costs, overhead, 
profit, and other expenses contemplated for stated allowance amounts, shall be included in the 
Contract Sum but not in the allowances; and 

.3 whenever costs are more than or less than allowances, the Contract Sum shall be adjusted accordingly 
by Change Order. The amount of the Change Order shall reflect (1) the difference between actual 
costs and the allowances under Section 5.6.2.1 and (2) changes in Design-Builder’s costs under 
Section 5.6.2.2. 

§ 5.6.3 The Owner shall make selections of materials and equipment with reasonable promptness for allowances 
requiring Owner selection. 

§ 5.7 Key Personnel, Contractors and Suppliers 

§ 5.7.1 The Design-Builder shall not employ personnel, or contract with Contractors or suppliers to whom the 
Owner has made reasonable and timely objection. The Design-Builder shall not be required to contract with anyone 
to whom the Design-Builder has made reasonable and timely objection. 

§ 5.7.2 If the Design-Builder desires to change any of the personnel, Contractors or suppliers identified in the 
Design-Build Amendment, including but not limited to any contractor or design professional identified by the 
Design-Builder in its Request for Qualifications response, the Design-Builder shall notify the Owner and provide the 
name and qualifications of the proposed new personnel, design professional. Contractor or supplier. The Owner may 
reply within 14 days to the Design-Builder in writing, stating (1) whether the Owner has reasonable objection to the 
proposed new personnel, design professional, Contractor or supplier or (2) that the Owner requires additional time to 
review. Failure of the Owner to reply within the 14-day period shall constitute notice of no reasonable objection. 

§ 5.7.3 Except for those persons or entities already identified or required in the Design-Build Amendment, the 
Design-Builder, as soon as practicable after execution of the Design-Build Amendment, shall furnish in writing to 
the Owner the names of persons or entities (including those who are to furnish materials or equipment fabricated to a 
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special design) proposed for each principal portion of the Work. The Owner may reply within 14 days to the 
Design-Builder in writing stating (1) whether the Owner has reasonable objection to any such proposed person or 
entity or (2) that the Owner requires additional time for review. Failure of the Owner to reply within the 14-day 
period shall constitute notice of no reasonable objection. 

§ 5.7.3.1 If the Owner has reasonable objection to a person or entity proposed by the Design-Builder, the 
Design-Builder shall propose another to whom the Owner has no reasonable objection. 

§ 5.8 Documents and Submittals at the Site 

In addition to any Owner requirements to keep electronic project data up to date, the Design-Builder shall maintain 
at the site for the Owner one copy of the Design-Build Documents and a current set of the Construction Documents, 
in good order and marked currently to indicate field changes and selections made during construction, and one copy 
of approved Submittals. The Design-Builder shall deliver these items to the Owner in accordance with Section 
9.10.2 as a record of the Work as constructed. 

§ 5.9 Use of Site 

The Design-Builder shall confine operations at the site to areas permitted by applicable laws, statutes, ordinances, 
codes, rules and regulations, lawful orders of public authorities, and the Design-Build Documents, and shall not 
unreasonably encumber the site with materials or equipment. 

§ 5.10 Cutting and Patching 

The Design-Builder shall not cut, patch or otherwise alter fully or partially completed construction by the Owner or 
a separate contractor except with written consent of the Owner and of such separate contractor; such consent shall 
not be unreasonably withheld. The Design-Builder shall not unreasonably withhold from the Owner or a separate 
contractor the Design-Builder’s consent to cutting or otherwise altering the Work. 

§ 5.11 Cleaning Up 

§ 5.11.1 The Design-Builder shall keep the premises and surrounding area free from accumulation of waste 
materials or rubbish caused by operations under the Contract. At completion of the Work, the Design-Builder shall 
remove waste materials, rubbish, the Design-Builder’s tools, construction equipment, machinery and surplus 
materials from and about the Project. 

§ 5.11.2 If the Design-Builder fails to clean up as provided in the Design-Build Documents, the Owner may do so 
and Owner shall be entitled to reimbursement from the Design-Builder. 

§ 5.12 Access to Work 

The Design-Builder shall provide the Owner and its separate contractors and consultants access to the Work in 
preparation and progress wherever located. The Design-Builder shall notify the Owner regarding Project safety 
criteria and programs, which the Owner, and its contractors and consultants, shall comply with while at the site. 

§ 5.13 Construction by Owner or by Separate Contractors 

§ 5.13.1 Owner’s Right to Perform Construction and to Award Separate Contracts 
§ 5.13.1.1 The Owner reserves the right to perform construction or operations related to the Project with the 
Owner’s own forces; and to award separate contracts in connection with other portions of the Project, or other 
construction or operations on the site, under terms and conditions identical or substantially similar to this Contract, 
including those terms and conditions related to insurance and waiver of subrogation. The Owner shall notify the 
Design-Builder promptly after execution of any separate contract. If the Design-Builder claims that delay or 
additional cost is involved because of such action by the Owner, the Design-Builder shall make a Claim as provided 
in Article 14. 

§ 5.13.1.2 When separate contracts are awarded for different portions of the Project or other construction or 
operations on the site, the term "Design-Builder" in the Design-Build Documents in each case shall mean the 
individual or entity that executes each separate agreement with the Owner. 

§ 5.13.1.3 The Owner shall provide for coordination of the activities of the Owner’s own forces, and of each 
separate contractor, with the Work of the Design-Builder, who shall cooperate with them. The Design-Builder shall 
participate with other separate contractors and the Owner in reviewing their construction schedules. The 
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Design-Builder shall make any revisions to the construction schedule deemed necessary after a joint review and 
mutual agreement. The construction schedules shall then constitute the schedules to be used by the Design-Builder, 
separate contractors and the Owner until subsequently revised. 

§ 5.13.1.4 Unless otherwise provided in the Design-Build Documents, when the Owner performs construction or 
operations related to the Project with the Owner’s own forces or separate contractors, the Owner shall be deemed to 
be subject to the same obligations, and to have the same rights, that apply to the Design-Builder under the Contract. 

§ 5.14 Mutual Responsibility 

§ 5.14.1 The Design-Builder shall afford the Owner and separate contractors reasonable opportunity for introduction 
and storage of their materials and equipment and performance of their activities, and shall connect and coordinate 
the Design-Builder’s construction and operations with theirs as required by the Design-Build Documents. 

§ 5.14.2 If part of the Design-Builder’s Work depends upon construction or operations by the Owner or a separate 
contractor, the Design-Builder shall, prior to proceeding with that portion of the Work, prepare a written report to 
the Owner, identifying apparent discrepancies or defects in the construction or operations by the Owner or separate 
contractor that would render it unsuitable for proper execution and results of the Design-Builder’s Work. Failure of 
the Design-Builder to report shall constitute an acknowledgment that the Owner’s or separate contractor’s 
completed or partially completed construction is fit and proper to receive the Design-Builder’s Work, except as to 
defects not then reasonably discoverable, 

§ 5.14.3 The Design-Builder shall reimburse the Owner and other contractor(s) for costs the Owner and other 
contractor(s), respectively, incur because of the Design-Builder’s delays, improperly timed activities or defective 
construction. 

§ 5.14.4 The Design-Builder shall promptly remedy damage the Design-Builder wrongfully causes to completed or 
partially completed construction or to property of the Owner or separate contractors as provided in Section 10.2.5. 

§ 5.14.5 The Owner and each separate contractor shall have the same responsibilities for cutting and patching the 
Work as the Design-Builder has with respect to the construction of the Owner or separate contractors in 
Section 5.10. 

§ 5.15 Owner’s Right to Clean Up 

If a dispute arises among the Design-Builder, separate contractors and the Owner as to the responsibility under their 
respective contracts for maintaining the premises and surrounding area free from waste materials and rubbish, the 
Owner may clean up and will allocate the cost among those responsible. 

ARTICLE 6 CHANGES IN THE WORK 
§ 6.1 General 

§ 6.1.1 Changes in the Work may be accomplished after execution of the Contract, and without invalidating the 
Contract, by Change Order or Change Directive, subject to the limitations stated in this Article 6 and elsewhere in 
the Design-Build Documents. 

§ 6.1.2 A Change Order shall be based upon agreement between the Owner and Design-Builder. The Owner may 
issue a Change Directive without agreement by the Design-Builder. 

§ 6.1.3 Changes in the Work shall be performed under applicable provisions of the Design-Build Documents, and 
the Design-Builder shall proceed promptly, unless otherwise provided in the Change Order or Change Directive. 

§ 6.2 Change Orders 

A Change Order is a written instrument signed by the Owner and Design-Builder stating their agreement upon all of 
the following: 

.1 The change in the Work; 

.2 The amount of the adjustment, if any, in the Contract Sum or, if prior to execution of the 

Design-Build Amendment, the adjustment in the Design-Builder’s compensation; and 
.3 The extent of the adjustment, if any, in the Contract Time. 
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§ 6.3 Change Directives 

§ 6.3.1 A Change Directive is a written order signed by the Owner directing a change in the Work prior to 
agreement on adjustment, if any, in the Contract Sum or, if prior to execution of the Design-Build Amendment, the 
adjustment in the Design-Builder’s compensation, or Contract Time. The Owner may by Change Directive, without 
invalidating the Contract, order changes in the Work within the general scope of the Contract consisting of 
additions, deletions or other revisions, the Contract Sum or, if prior to execution of the Design-Build Amendment, 
the adjustment in the Design-Builder’s compensation, and Contract Time being adjusted accordingly. 

§ 6.3.2 A Change Directive shall be used in the absence of total agreement on the terms of a Change Order. 

§ 6.3.3 If the Change Directive provides for an adjustment to the Contract Sum or, if prior to execution of the 
Design-Build Amendment, an adjustment in the Design-Builder’s compensation, the adjustment shall be based on 
one of the following methods: 

.1 Mutual acceptance of a lump sum properly itemized and supported by sufficient substantiating data to 
permit evaluation; 

.2 Unit prices stated in the Design-Build Documents or subsequently agreed upon; 

.3 Cost to be determined in a manner agreed upon by the parties and a mutually acceptable fixed or 
percentage fee; or 
.4 As provided in Section 6.3.7. 

§ 6.3.4 If unit prices are stated in the Design-Build Documents or subsequently agreed upon, and if quantities 
originally contemplated are materially changed in a proposed Change Order or Change Directive so that application 
of such unit prices to quantities of Work proposed will cause substantial inequity to the Owner or Design-Builder, 
the applicable unit prices shall be equitably adjusted. 

§ 6.3.5 Upon receipt of a Change Directive, the Design-Builder shall promptly proceed with the change in the Work 
involved and advise the Owner of the Design-Builder’s agreement or disagreement with the method, if any, 
provided in the Change Directive for determining the proposed adjustment in the Contract Sum or, if prior to 
execution of the Design-Build Amendment, the adjustment in the Design-Builder’s compensation, or Contract Time. 

§ 6.3.6 A Change Directive signed by the Design-Builder indicates the Design-Builder’s agreement therewith, 
including adjustment in Contract Sum or, if prior to execution of the Design-Build Amendment, the adjustment in 
the Design-Builder’s compensation, and Contract Time or the method for determining them. Such agreement shall 
be effective immediately and shall be recorded as a Change Order. 

§ 6.3.7 If the Design-Builder does not respond promptly or disagrees with the method for adjustment in the Contract 
Sum or, if prior to execution of the Design-Build Amendment, the method for adjustment in the Design-Builder’s 
compensation, the Owner shall determine the method and the adjustment on the basis of reasonable expenditures and 
savings of those performing the Work attributable to the change, including, in case of an increase, an amount for 
overhead and profit as set forth in the Agreement, or if no such amount is set forth in the Agreement, a reasonable 
amount. In such case, and also under Section 6.3.3.3, the Design-Builder shall keep and present, in such form as the 
Owner may prescribe, an itemized accounting together with appropriate supporting data. Unless otherwise provided 
in the Design-Build Documents, costs for the purposes of this Section 6.3.7 shall be limited to the following: 

.Change Order Allowable Pricing: For any change in contract price, the Contractor shall provide, itemize, 
and justify with appropriate supporting data, direct costs attributable to the change. Direct costs 
attributable to the change in work shall be limited to the following: 

A. Costs of materials, equipment and processes to be incorporated into the work including costs of 

shipping, handling, fabricating, sales tax (8% required in Horry County and 9% within certain 
incorporated parts of the City of Myrtle Beach as of August 1, 2009), or other such costs inherent in 
the provision and delivery of such materials, equipment and processes by the supplier or 
manufacturer. 

B. Costs of direct labor based on actual hourly labor rates multiplied by the actual work hours required to 

accomplish the change in work when such change in work results in additional contract time or labor. 

No Contractor or subcontractor shall ask for direct labor costs, when work required can be 
accomplished with the existing work force, in conjunction with other concurrent work, and during the 
current approved contract time. The hourly labor rate for any additional contract time or laborers shall 
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be actual hourly rates not to exceed thirty dollars ($30) per hour unless documented proof of payment 
of a higher hourly rate for a specific skilled laborer is approved by the District prior to Change Order 
execution. 

C. Costs of fringe benefits for additional direct labor, including social security, unemployment or other 

taxes, health and workers’ compensation insurances, or other benefits required by agreement, custom 
or applicable laws. Such fringe benefit rate shall not exceed twenty-eight percent (28%) and the 
District has the right to request itemized documentation proving the fringe benefit rate used. 

D. Costs of machinery or equipment rented or leased in the short term specifically for completion of the 

additional work to be performed. Such equipment rented/leased shall not customarily be owned by 
the Contractor or any subcontractor affected by the change but shall be necessary to the 
accomplishment of the work required. Copies of invoices for such rental shall be provided to 
document the cost of rental or lease of machinery or equipment. The District shall not pay for use of 
Contractor- or subcontractor-owned equipment or machinery, which costs are included in the 
overhead computation. 

E. Costs of permits or inspection fees directly attributable to the change in work and not included as part of 

the Contractor’s requirements nor attributable to the Contractor’s nonperformance or 
non-conformance to the Contract Agreement. 

F. Other such direct costs directly attributable to the work and approved by the District. 

G. Any additional cost resulting from an amendment to performance and payment bonds but in no event 

more than one percent (1%) after application of overhead and profit provided for elsewhere. The 
Contractor shall be responsible for notifying the Surety of any changes in the contract price, if 
required by the Surety. 

Costs itemized shall not exceed the unit costs as listed in the most current issue of Means Construction Cost 
Data or actual costs justified to the satisfaction of the District. 

Unallowable Costs: Any costs which may be perceived by the Contractor to be indirectly attributable to a 
change in work shall not be included in direct costs but shall be considered part of the overhead and 
profit rate applied to direct costs. Such costs not to be included in direct costs shall be, by way of 
illustration and not limitation: 

A. Labor hours and fringe benefit costs of the worksite superintendent(s) when such costs were included, or 

should have been included, in the original bid submitted or result from the Contractor’s inability to 
meet the approved schedule or required completion date. The Contractor must prove, to the 
satisfaction of the District, such additional costs are directly attributable to any extension of time 
beyond the last approved completion date. An increase in contract price for additional site supervision 
shall be at the Districts’ sole discretion. 

B. Perceived additional costs attributable to the Project Manager or supervision and coordination of 

subcontractors, suppliers or Contractor employees. 

C. Costs related to use, rental, purchase or replacement of equipment generally or customarily necessary to 

accomplish the work but not to be incorporated into the work such as, by way of illustration and not 
limitation, hand tools, generators, cleaning equipment, scaffolding, signage, fencing, vehicles, fuel, 
and so forth. 

D. Transportation or travel costs related to the transporting of hired or contracted supervisors, workers or 

subcontractors to and from the worksite or between worksites or to pick-up and deliver materials, 
equipment and processes to the worksite by the Contractor’s or subcontractor’s own forces including 
parking, tolls, fines, meals, per diem, hotel, living expenses, or other such costs. 

E. Costs attributable to expediting delivery of materials, equipment or processes including telephone calls, 

facsimile transmissions, copying, employee labor and benefits, and so forth. 

F. Costs attributable to maintaining a local office, home office or corporate office as well as office staffing. 

equipment and consumables, and so forth. 

G. Costs for maintaining on-site facilities, including work trailers, telephones, computers, licenses, 

temporal’/ utilities, and so forth. 

H. Contracted services such as accountants, payroll service providers, attorneys, catering and so forth. 

I. Catering or vending services, portable toilets, dumpsters, and so forth. 

J. Other such indirect costs of doing business or costs normally considered inclusive in overhead. 

Allowable Overhead and Profit Charges: Additional overhead and profit attributable to the change in contract 
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pricing shall not exceed the following: 

A. For work performed by the Contractor’s own forces, a maximum of ten percent (10%) of the allowable direct 
costs or the unit pricing negotiated at the time of award. 

B. For work performed by a subcontractor’s own forces, a maximum of ten percent (10%) of the allowable direct 
costs. 

C. For work performed by a subcontractor, overhead and profit of a maximum of five percent (5%) is 
allowable by the Contractor for administration of the sub-contract. 

Retainage: The District requires a retainage of three and one-half percent (3.5%) of the total contract price, as may 
be amended by any approved Change Order, to be withheld from the Contractor’s payments throughout the term of 
the Agreement and payable at the time of final payment after a) full completion of all work to be performed and all 
requirements established in the Agreement and acceptance by the District, b) submittal of all closeout documents, 
and c) submittal of an affidavit of payment of debts/cl aims, if requested by the District, for every subcontractor who 
performed work on the project evidencing they have received final payment of undisputed work and retainage 
withheld. As a condition of the contract, no more than three and one-half percent (3.5%) shall be retained from the 
progress payments of any subcontractor by the Contractor until final completion of that portion of the work. 

Prompt payment of retainage to all subcontractors at final completion of their acceptable work regardless of timing 
during the contract is mandatory. The Contractor shall, at final completion, ensure no amount of the Contractor’s 
retained funds is allocable to the completed and accepted work of any subcontractor nor to materials or equipment 
purchased from any supplier unless such amounts are in dispute and the Contractor has not requested payment for 
such disputed amounts to date. Such amounts in dispute shall be identified on the Contractor’s affidavit of payment 
of debts/claims submitted with final documents. 

§ 6.3.8 The amount of credit to be allowed by the Design-Builder to the Owner for a deletion or change that results 
in a net decrease in the Contract Sum or, if prior to execution of the Design-Build Amendment, in the 
Design-Builder’s compensation, shall be actual net cost. When both additions and credits covering related Work or 
substitutions are involved in a change, the allowance for overhead and profit shall be figured on the basis of net 
increase, if any, with respect to that change. 

§ 6.3.9 Pending final determination of the total cost of a Change Directive to the Owner, the Design-Builder may 
request payment for Work completed under the Change Directive in Applications for Payment. The Owner will 
make an interim determination for purposes of certification for payment for those costs deemed to be reasonably 
justified. The Owner’s interim determination of cost shall adjust the Contract Sum or, if prior to execution of the 
Design-Build Amendment, the Design-Builder’s compensation, on the same basis as a Change Order, subject to the 
right of Design-Builder to disagree and assert a Claim in accordance with Article 14. 

§ 6.3.10 When the Owner and Design-Builder agree with a determination concerning the adjustments in the Contract 
Sum or, if prior to execution of the Design-Build Amendment, the adjustment in the Design-Builder’s compensation 
and Contract Time, or otherwise reach agreement upon the adjustments, such agreement shall be effective 
immediately and the Owner and Design-Builder shall execute a Change Order. Change Orders may be issued for all 
or any part of a Change Directive. 

ARTICLE 7 OWNER’S RESPONSIBILITIES 
§ 7.1 General 

§ 7.1.1 The Owner shall designate in writing a representative who shall have express authority to bind the Owner 
with respect to all Project matters requiring the Owner’s approval or authorization. 

§ 7.1.2 The Owner shall render decisions in a timely manner and in accordance with the Design-Builder’s schedule 
agreed to by the Owner. The Owner shall furnish to the Design-Builder, within 15 days after receipt of a written 
request, information necessary and relevant for the Design-Builder to give notices of project commencement and 
take other action to protect the integrity and exclusivity of the project payment bond(s). 

§ 7.2 Information and Services Required of the Owner 

§ 7.2.1 The Owner shall furnish information or services required of the Owner by the Design-Build Documents with 
reasonable promptness. 
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§ 7.2.2 The Owner shall provide, to the extent under the Owner’s control and if not required by the Design-Build 
Documents to be provided by the Design-Builder, the results and reports of prior tests, inspections or investigations 
conducted for the Project involving structural or mechanical systems; chemical, air and water pollution; hazardous 
materials; or environmental and subsurface conditions and information regarding the presence of pollutants at the 
Project site. Upon receipt of a written request from the Design-Builder, the Owner shall also provide surveys 
describing physical characteristics, legal limitations and utility locations for the site of the Project, and a legal 
description of the site under the Owner’s control. 

§ 7.2.3 The Owner shall promptly obtain easements, zoning variances, and legal authorizations or entitlements 
regarding site utilization where essential to the execution of the Project. 

§ 7.2.4 The Owner shall cooperate with the Design-Builder in securing land development, zoning, and other permits, 
licenses and inspections. 

§ 7.2.5 The services, information, surveys and reports required to be provided by the Owner under this Agreement, 
shall be furnished at the Owner’s expense, and except as otherwise specifically provided in this Agreement or 
elsewhere in the Design-Build Documents or to the extent the Owner advises the Design-Builder to the contrary in 
writing, the Design-Builder shall be entitled to rely upon the accuracy and completeness thereof. In no event shall 
the Design-Builder be relieved of its responsibility to exercise proper precautions relating to the safe performance of 
the Work. 

§ 7.2.6 If the Owner observes or otherwise becomes aware of a fault or defect in the Work or non-conformity with 
the Design-Build Documents, the Owner shall give prompt written notice thereof to the Design-Builder. 

§ 7.2.7 Prior to the execution of the Design-Build Amendment, the Design-Builder may request in writing that the 
Owner provide reasonable evidence that the Owner has made financial arrangements to fulfill the Owner’s 
obligations under the Design-Build Documents and the Design-Builder’s Proposal.. 

§ 7.2.8 Except as otherwise provided in the Design-Build Documents or when direct communications have been 
specially authorized, the Owner shall communicate through the Design-Builder with persons or entities employed or 
retained by the Design-Builder. 

§ 7.2.9 Unless required by the Design-Build Documents to be provided by the Design-Builder, the Owner shall, 
upon request from the Design-Builder, furnish the services of geotechnical engineers or other consultants for 
investigation of subsurface, air and water conditions when such services are reasonably necessary to properly carry 
out the design services furnished by the Design-Builder. In such event, the Design-Builder shall specify the services 
required. Such services may include, but are not limited to, test borings, test pits, determinations of soil bearing 
values, percolation tests, evaluations of hazardous materials, ground corrosion and resistivity tests, and necessary 
operations for anticipating subsoil conditions. The services of geotechnical engineer(s) or other consultants shall 
include preparation and submission of all appropriate reports and professional recommendations. 

§ 7.2.10 The Owner shall purchase and maintain insurance as set forth in Exhibit B. 

§ 7.3 Submittals 

§ 7.3.1 The Owner shall review and approve or take other appropriate action on Submittals. Review of Submittals is 
not conducted for the purpose of determining the accuracy and completeness of other details, such as dimensions 
and quantities; or for substantiating instructions for installation or performance of equipment or systems; or for 
determining that the Submittals are in conformance with the Design-Build Documents, all of which remain the 
responsibility of the Design-Builder as required by the Design-Build Documents. The Owner’s action will be taken 
in accordance with the submittal schedule approved by the Owner or, in the absence of an approved submittal 
schedule, with reasonable promptness while allowing sufficient time in the Owner’s judgment to permit adequate 
review. The Owner’s review of Submittals shall not relieve the Design-Builder of the obligations under 
Sections 3.1.11, 3.1.12, and 5.2.3, The Owner’s review shall not constitute approval of safety precautions or, unless 
otherwise specifically stated by the Owner, of any construction means, methods, techniques, sequences or 
procedures. The Owner’s approval of a specific item shall not indicate approval of an assembly of which the item is 
a component. 
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§ 7.3.2 Upon review of the Submittals required by the Design-Build Documents, the Owner or its designee shall 
notify the Design-Builder of any non-conformance with the Design-Build Documents the Owner discovers. 


§ 7.4 Visits to the site by the Owner shall not be construed to create an obligation on the part of the Owner to make 
on-site inspections to check the quality or quantity of the Work. The Owner shall neither have control over or charge 
of, nor be responsible for, the construction means, methods, techniques, sequences or procedures, or for the safety 
precautions and programs in connection with the Work, because these are solely the Design-Builder’s rights and 
responsibilities under the Design-Build Documents. 

§ 7.5 The Owner shall not be responsible for the Design-Builder’s failure to perform the Work in accordance with 
the requirements of the Design-Build Documents. The Owner shall not have control over or charge of, and will not 
be responsible for acts or omissions of the Design-Builder, Architect, Consultants, Contractors, or their agents or 
employees, or any other persons or entities performing portions of the Work for the Design-Builder. 

§ 7.6 The Owner has the authority to reject Work that does not conform to the Design-Build Documents. The Owner 
shall have authority to require inspection or testing of the Work in accordance with Section 15.5.2, whether or not 
such Work is fabricated, installed or completed. However, neither this authority of the Owner nor a decision made in 
good faith either to exercise or not to exercise such authority shall give rise to a duty or responsibility of the Owner 
to the Design-Builder, the Architect, Consultants, Contractors, material and equipment suppliers, their agents or 
employees, or other persons or entities performing portions of the Work. 

§ 7.7 The Owner shall determine the date or dates of Substantial Completion in accordance with Section 9.8 and the 
date of final completion in accordance with Section 9.10. 

§ 7.8 Owner’s Right to Stop Work 

If the Design-Builder fails to correct Work which is not in accordance with the requirements of the Design-Build 
Documents as required by Section 11.2 or persistently fails to carry out Work in accordance with the Design-Build 
Documents, the Owner may issue a written order to the Design-Builder to stop the Work, or any portion thereof, 
until the cause for such order has been eliminated; however, the right of the Owner to stop the Work shall not give 
rise to a duty on the part of the Owner to exercise this right for the benefit of the Design-Builder or any other person 
or entity, except to the extent required by Section 5.13.1.3. 

§ 7.9 Owner’s Right to Carry Out the Work 

If the Design-Builder defaults or neglects to carry out the Work in accordance with the Design-Build Documents 
and fails within a ten-day period after receipt of written notice from the Owner to commence and continue 
correction of such default or neglect with diligence and promptness, the Owner may, without prejudice to other 
remedies the Owner may have, correct such deficiencies. In such case, an appropriate Change Order shall be issued 
deducting from payments then or thereafter due the Design-Builder the reasonable cost of correcting such 
deficiencies. If payments then or thereafter due the Design-Builder are not sufficient to cover such amounts, the 
Design-Builder shall pay the difference to the Owner. For Work on the critical path to beneficial occupancy of the 
Project (or defined component thereof) the ten-day period referenced herein is reduced to five (5) days during the 
60 days prior to substantial completion as shown on the last schedule properly submitted under § 3.1.9. 

ARTICLE 8 TIME 
§ 8.1 Progress and Completion 

§ 8.1.1 Time limits stated in the Design-Build Documents are of the essence of the Contract. By executing the 
Design-Build Amendment the Design-Builder confirms that the Contract Time is a reasonable period for performing 
the Work. 

§ 8.1.2 The Design-Builder shall not, except by agreement of the Owner in writing, commence the Work prior to the 
effective date of insurance, other than property insurance, required by this Contract. The Contract Time shall not be 
adjusted as a result of the Design-Builder’s failure to obtain insurance required under this Contract. 

§ 8.1.3 The Design-Builder shall proceed expeditiously with adequate forces and shall achieve Substantial 
Completion within the Contract Time. 

§ 8.1.4 LIQUIDATED DAMAGES FOR LATE SUBSTANTIAL AND FINAL COMPLETION OF THE WORK. 
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The Owner and the Contractor agree that time is of the essence and that the Owner will suffer significant damage, 
hardship, and loss if the Work is not substantially completed within the Contract Time. Damages the Owner will 
incur as a result of breach of contract by failure to achieve substantial completion are: use of relocatable classrooms; 
use of alternate sites for the educational program; disruption of class locations; disruption of athletic program; 
disruption of public service activities planned for the project; loss of rental of the project; security risks due to 
comingling of project workers with additional persons on and near the site; additional safety risks of equipment, 
vehicles, and unfinished work on the campus during the academic term; general disruption of the teaching and 
learning process due to project activities during the academic term; moving equipment during the academic term 
when students and full staff are present; harm to the Owner’s reputation and established goodwill among the 
community, parents, students, and staff due to late delivery of the project; loss of student morale and academic 
performance due to the ongoing Work during the academic term; harm to the Owner’s public relations; disruption 
and inefficiency of the management of all the Owner’s facilities and other current construction projects. The 
measurement of such damages is difficult. Accordingly, such damages are converted to Liquidated Damages as 
follows: for each day the Work is not Substantially Complete beyond the Contract Time allowed for Substantial 
Completion, liquidated damages of $ 1000 will be due from the Design-Builder to the Owner; for each day the 
Work is not Finally Complete beyond the Contract Time allowed for Final Completion, liquidated damages of $500 
will be due from the Design-Builder to the Owner. 

§ 8.2 Delays and Extensions of Time 

§ 8.2.1 If the Design-Builder is delayed at any time in the commencement or progress of the Work by an act or 
neglect of the Owner or of a consultant or separate contractor employed by the Owner; or by changes ordered in the 
Work by the Owner; or by labor disputes, fire, unusual delay in deliveries, unavoidable casualties or other causes 
beyond the Design-Builder’s control; or by delay authorized by the Owner pending mediation and binding dispute 
resolution or by other causes that the Owner determines may justify delay, then the Contract Time shall be extended 
by Change Order for such reasonable time as the Owner may determine. 

§ 8.2.2 Claims relating to time shall be made in accordance with applicable provisions of Article 14. 

(Paragraph deleted) 

§ 8.2.3 Weather Delays: When adverse weather conditions are the basis for a request for additional time, such 
request shall be documented by data substantiating the weather conditions a) were abnormal for a period of time 
which could not have been reasonably anticipated; b) had an adverse effect on the work scheduled, and alternate 
work unaffected by the weather could not have been done; and c) had an adverse effect on the construction schedule 
such that the loss of work time will adversely impact the established completion date. The Contractor must make 
every effort to mitigate the potential effect of the weather on the construction schedule including, but not limited to, 
rescheduling of subcontractors, pumping water from work areas, rescheduling work hours to alternate work days 
within the work week, or other such actions. Such time extension request shall be in writing and submitted to the 
District for approval within ten (10) days from the end of the event causing the impact on the construction schedule. 
An extension of time not requested within the appropriate time period shall not be considered. The approved 
extension of time shall be incorporated in the next Change Order, 

§ 8.2.4 Anticipated Weather Delays: A total of two (2) days per calendar month (non-cumulative) shall be 
anticipated by the Contractor as "adverse weather," and such time shall not be considered justification for an 
extension of time. Such anticipated adverse weather days are established only for normally scheduled work days, 
excluding Saturdays, Sundays and major holidays, unless such adverse weather conditions on those days are severe 
enough to impact the scheduled work on the following work day. If adverse weather days beyond the two (2) days 
anticipated are substantiated and the Contractor could not mitigate the impact of the additional adverse weather 
days, an extension of time may be allowed only to the extent of the actual impact on the last approved construction 
schedule and only to the extent of one (1) full day of extended time for each full working day of adverse weather 
conditions which prevented a forty-hour work week within a seven (7) day calendar week. A request for adverse 
weather extension shall not be allowed after the date established for substantial completion. 

ARTICLE 9 PAYMENT APPLICATIONS AND PROJECT COMPLETION 
§9.1 Contract Sum 

The Contract Sum is stated in the Design-Build Amendment. 
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§ 9.2 Schedule of Values 

Where the Contract Sum is based on a stipulated sum or Guaranteed Maximum Price, the Design-Builder, prior to 
the first Application for Payment after execution of the Design-Build Amendment shall submit to the Owner a 
schedule of values allocating the entire Contract Sum to the various portions of the Work and prepared in such form 
and supported by such data to substantiate its accuracy as the Owner may require. This schedule, unless objected to 
by the Owner, shall be used as a basis for reviewing the Design-Builder’s Applications for Payment. 

§ 9.3 Applications for Payment 

§ 9.3.1 At least TWENTY ONE days before the date established for each progress payment, the Design-Builder 
shall submit to the Owner an itemized Application for Payment for completed portions of the Work. The application 
shall be notarized, if required, and supported by data substantiating the Design-Builder’s right to payment as the 
Owner may require, such as copies of requisitions from the Architect, Consultants, Contractors, and material 
suppliers, and shall reflect retainage if provided for in the Design-Build Documents. 

§ 9.3.1.1 As provided in Section 6.3.9, Applications for Payment may include requests for payment on account of 
changes in the Work that have been properly authorized by Change Directives, or by interim determinations of the 
Owner, but not yet included in Change Orders. 

§ 9.3.1.2 Applications for Payment shall not include requests for payment for portions of the Work for which the 
Design-Builder does not intend to pay the Architect, Consultant, Contractor, material supplier, or other persons or 
entities providing services or work for the Design-Builder, unless such Work has been performed by others whom 
the Design-Builder intends to pay. 

§ 9.3.2 Unless otherwise provided in the Design-Build Documents, payments shall be made for services provided as 
well as materials and equipment delivered and suitably stored at the site for subsequent incorporation in the Work. If 
approved in advance by the Owner, payment may similarly be made for materials and equipment suitably stored off 
the site at a location agreed upon in writing. Payment for materials and equipment stored on or off the site shall be 
conditioned upon compliance by the Design-Builder with procedures satisfactory to the Owner to establish the 
Owner’s title to such materials and equipment or otherwise protect the Owner’s interest, and shall include the costs 
of applicable insurance, storage and transportation to the site for such materials and equipment stored off the site. 

§ 9.3.3 The Design-Builder warrants that title to all Work, other than Instruments of Service, covered by an 
Application for Payment will pass to the Owner no later than the time of payment. The Design-Builder further 
warrants that, upon submittal of an Application for Payment, all Work for which Certificates for Payment have been 
previously issued and payments received from the Owner shall, to the best of the Design-Builder’s knowledge, 
information and belief, be free and clear of liens, claims, security interests or encumbrances in favor of the 
Design-Builder, Architect, Consultants, Contractors, material suppliers, or other persons or entities entitled to make 
a claim by reason of having provided labor, materials and equipment relating to the Work. 

§ 9.4 Certificates for Payment 

SEE § A.l.5.1.3 FOR SCHEDULE. In accordance with the schedule set forth in § A.l.5.1.3, the Owner issue to the 
Design-Builder a Certificate for Payment indicating the amount the Owner determines is properly due, and notify 
the Design-Builder in writing of the Owner’s reasons for withholding certification in whole or in part as provided in 
Section 9.5.1. 

§ 9.S Decisions to Withhold Certification 

§ 9.5.1 The Owner may withhold a Certificate for Payment in whole or in part to the extent reasonably necessary to 
protect the Owner due to the Owner’s determination that the Work has not progressed to the point indicated in the 
Design-Builder’s Application for Payment, or the quality of the Work is not in accordance with the Design-Build 
Documents. If the Owner is unable to certify payment in the amount of the Application, the Owner will notify the 
Design-Builder as provided in Section 9.4. If the Design-Builder and Owner cannot agree on a revised amount, the 
Owner will promptly issue a Certificate for Payment for the amount that the Owner deems to be due and owing. The 
Owner may also withhold a Certificate for Payment or, because of subsequently discovered evidence, may nullify 
the whole or a part of a Certificate for Payment previously issued to such extent as may be necessary to protect the 
Owner from loss for which the Design-Builder is responsible because of 

.1 defective Work, including design and construction, not remedied; 
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.2 third party claims filed or reasonable evidence indicating probable filing of such claims unless 
security acceptable to the Owner is provided by the Design-Builder; 

.3 failure of the Design-Builder to make payments properly to the Architect, Consultants, Contractors or 
others, for services, labor, materials or equipment; 

.4 reasonable evidence that the Work cannot be completed for the unpaid balance of the Contract Sum; 
.5 damage to the Owner or a separate contractor; 

.6 reasonable evidence that the Work will not be completed within the Contract Time, and that the 

unpaid balance would not be adequate to cover actual or liquidated damages for the anticipated delay; 
or 

.7 repeated or substantial failure to carry out the Work in accordance with the Design-Build Documents. 

§ 9.5.2 When the above reasons for withholding certification are removed, certification will be made for amounts 
previously withheld. 

§ 9.5.3 If the Owner withholds certification for payment under Section 9.5.1.3, the Owner may, at its sole option, 
issue joint checks to the Design-Builder and to the Architect or any Consultants, Contractor, material or equipment 
suppliers, or other persons or entities providing services or work for the Design-Builder to whom the Design-Builder 
failed to make payment for Work properly performed or material or equipment suitably delivered. 

§ 9.6 Progress Payments 

§ 9.6.1 After the Owner has issued a Certificate for Payment, the Owner shall make payment in the manner and 
within the time provided in the Design-Build Documents. 

§ 9.6.2 The Design-Builder shall pay each Architect, Consultant, Contractor, and other person or entity providing 
services or work for the Design-Builder no later than the time period required by applicable law, but in no event 
more than seven days after receipt of payment from the Owner the amount to which the Architect, Consultant, 
Contractor, and other person or entity providing services or work for the Design-Builder is entitled, reflecting 
percentages actually retained from payments to the Design-Builder on account of the portion of the Work performed 
by the Architect, Consultant, Contractor, or other person or entity. The Design-Builder shall, by appropriate 
agreement with each Architect, Consultant, Contractor, and other person or entity providing services or work for the 
Design-Builder, require each Architect, Consultant, Contractor, and other person or entity providing services or 
work for the Design-Builder to make payments to subconsultants and subcontractors in a similar manner. 

§ 9.6.3 The Owner will, on request and if practicable, furnish to the Architect, a Consultant, Contractor, or other 
person or entity providing services or work for the Design-Builder, information regarding percentages of completion 
or amounts applied for by the Design-Builder and action taken thereon by the Owner on account of portions of the 
Work done by such Architect, Consultant, Contractor or other person or entity providing services or work for the 
Design-Builder. 

§ 9.6.4 The Owner has the right to request written evidence from the Design-Builder that the Design-Builder has 
properly paid the Architect, Consultants, Contractors, or other person or entity providing services or work for the 
Design-Builder, amounts paid by the Owner to the Design-Builder for the Work. Owner shall have the right to 
contact the Architect, Consultants, and Contractors to ascertain whether they have been properly paid. The Owner 
shall have no obligation to pay or to see to the payment of money to a Consultant or Contractor. 

§ 9.6.5 Design-Builder payments to material and equipment suppliers shall be treated in a manner similar to that 
provided in Sections 9.6.2, 9.6.3 and 9.6.4. 

§ 9.6.6 A Certificate for Payment, a progress payment, or partial or entire use or occupancy of the Project by the 
Owner shall not constitute acceptance of Work not in accordance with the Design-Build Documents. 


| (Paragraph deleted) 

§ 9.7 Failure of Payment 

If the Owner does not issue a Certificate for Payment, through no fault of the Design-Builder, within the time 
required by the Design-Build Documents, then the Design-Builder may, upon seven additional days’ written notice 
to the Owner, stop the Work until payment of the amount owing has been received. The Contract Time shall be 
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extended appropriately and the Contract Sum shall be increased by the amount of the Design-Builder’s reasonable 
costs of shut-down, delay and start-up, plus interest as provided for in the Design-Build Documents. 

§ 9.8 Substantial Completion 

§ 9.8.1 Substantial Completion is the stage in the progress of the Work when the Work or designated portion thereof 
is sufficiently complete in accordance with the Design-Build Documents so that the Owner can occupy or utilize the 
Work for its intended use. The date of Substantial Completion is the date certified by the Owner in accordance with 
this Section 9.8. 

§ 9.8.2 When the Design-Builder considers that the Work, or a portion thereof which the Owner agrees to accept 
separately, is substantially complete, the Design-Builder shall submit to the Owner an occupancy permit issued by 
the South Carolina Office of School Facilities and a comprehensive list of items to be completed or corrected prior 
to final payment. Failure to include an item on such list does not alter the responsibility of the Design-Builder to 
complete all Work in accordance with the Design-Build Documents. 

§ 9.8.3 Upon receipt of the Design-Builder’s list, the Owner shall review the Work.. If the Owner’s review discloses 
any item, whether or not included on the Design-Builder’s list, which is not sufficiently complete in accordance with 
the Design-Build Documents so that the Owner can occupy or utilize the Work or designated portion thereof for its 
intended use, the Design-Builder shall, before issuance of the Certificate of Substantial Completion, complete or 
correct such item upon notification by the Owner. In such case, the Design-Builder shall then submit a request for 
another review of the Work by the Owner. 

§ 9.8.4 Prior to issuance of the Certificate of Substantial Completion under Section 9.8.5, the Owner and 
Design-Builder shall discuss and then determine the parties’ obligations to obtain and maintain property insurance 
following issuance of the Certificate of Substantial Completion. 

§ 9.8.5 When the Work or designated portion thereof is substantially complete, the Design-Builder will obtain for 
the Owner an occupancy permit issued by the South Carolina Office of School Facilities and a Certificate of 
Substantial Completion that shall, upon the Owner’s signature, establish the date of Substantial Completion; 
establish responsibilities of the Owner and Design-Builder for security, maintenance, heat, utilities, damage to the 
Work and insurance; and fix the time within which the Design-Builder shall finish all items on the list 
accompanying the Certificate. Warranties required by the Design-Build Documents shall commence on the date of 
Substantial Completion of the Work or designated portion thereof unless otherwise provided in the Certificate of 
Substantial Completion. 

§ 9.8.6 The Certificate of Substantial Completion shall be submitted by the Design-Builder to the Owner for written 
acceptance of responsibilities assigned to it in the Certificate. Upon the Owner’s acceptance, and consent of surety, 
if any, the Owner shall make payment of retainage applying to the Work or designated portion thereof. Payment 
shall be adjusted for Work that is incomplete or not in accordance with the requirements of the Design-Build 
Documents. 

§ 9.9 Partial Occupancy or Use 

§ 9.9.1 The Owner may occupy or use any completed or partially completed portion of the Work at any stage when 
such portion is designated by separate agreement with the Design-Builder, provided such occupancy or use is 
consented to, by endorsement or otherwise, by the insurer providing property insurance and authorized by public 
authorities having jurisdiction over the Project. Such partial occupancy or use may commence whether or not the 
portion is substantially complete, provided the Owner and Design-Builder have accepted in writing the 
responsibilities assigned to each of them for payments, retainage, if any, security, maintenance, heat, utilities, 
damage to the Work and insurance, and have agreed in writing concerning the period for correction of the Work and 
commencement of warranties required by the Design-Build Documents. When the Design-Builder considers a 
portion substantially complete, the Design-Builder shall prepare and submit a list to the Owner as provided under 
Section 9.8.2. Consent of the Design-Builder to partial occupancy or use shall not be unreasonably withheld. The 
stage of the progress of the Work shall be determined by written agreement between the Owner and Design-Builder. 

§ 9.9.2 Immediately prior to such partial occupancy or use, the Owner and Design-Builder shall jointly review the 
area to be occupied or portion of the Work to be used in order to determine and record the condition of the Work. 
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§ 9.9.3 Unless otherwise agreed upon, partial occupancy or use of a portion or portions of the Work shall not 
constitute acceptance of Work not complying with the requirements of the Design-Build Documents. 

§ 9.10 Final Completion and Final Payment 

§ 9.10.1 Upon receipt of the Design-Builder’s written notice that the Work is ready for final inspection and 
acceptance and upon receipt of a final Application for Payment, the Owner will promptly make such inspection. 
When the Owner finds the Work acceptable under the Design-Build Documents and the Contract fully performed, 
the Owner will, subject to Section 9.10.2, promptly issue a final Certificate for Payment. 

§ 9,10.2 Neither final payment nor any remaining retained percentage shall become due until the Design-Builder 
submits to the Owner (1) an affidavit that payrolls, bills for materials and equipment, and other indebtedness 
connected with the Work, for which the Owner or the Owner’s property might be responsible or encumbered, (less 
amounts withheld by Owner) have been paid or otherwise satisfied, (2) a certificate evidencing that insurance 
required by the Design-Build Documents to remain in force after final payment is currently in effect, (3) a written 
statement that the Design-Builder knows of no substantial reason that the insurance will not be renewable to cover 
the period required by the Design-Build Documents, (4) consent of surety, if any, to final payment, (5) 
as-constructed record copy of the Construction Documents marked to indicate field changes and selections made 
during construction, (6) manufacturer’s warranties, product data, and maintenance and operations manuals, and (7) 
if required by the Owner, other data establishing payment or satisfaction of obligations, such as receipts, or releases 
and waivers of liens, claims, security interests, or encumbrances, arising out of the Contract, to the extent and in 
such form as may be designated by the Owner. If an Architect, a Consultant, or a Contractor, or other person or 
entity providing services or work for the Design-Builder, refuses to furnish a release or waiver required by the 
Owner, the Design-Builder may furnish a bond satisfactory to the Owner to indemnify the Owner against such liens, 
claims, security interests, or encumbrances. If such liens, claims, security interests, or encumbrances remains 
unsatisfied after payments are made, the Design-Builder shall refund to the Owner all money that the Owner may be 
compelled to pay in discharging such liens, claims, security interests, or encumbrances, including all costs and 
reasonable attorneys’ fees. 

§ 9.10.3 If, after Substantial Completion of the Work, final completion thereof is materially delayed through no fault 
of the Design-Builder or by issuance of Change Orders affecting final completion, the Owner shall, upon application 
by the Design-Builder, and without terminating the Contract, make payment of the balance due for that portion of 
the Work fully completed and accepted. If the remaining balance for Work not fully completed or corrected is less 
than retainage stipulated in the Design-Build Documents, and if bonds have been furnished, the written consent of 
surety to payment of the balance due for that portion of the Work fully completed and accepted shall be submitted 
by the Design-Builder to the Owner prior to issuance of payment. Such payment shall be made under terms and 
conditions governing final payment, except that it shall not constitute a waiver of claims. 

§ 9.10.4 The making of final payment shall constitute a waiver of Claims by the Owner except those arising from 
.1 liens, Claims, security interests or encumbrances arising out of the Contract and unsettled; 

.2 failure of the Work to comply with the requirements of the Design-Build Documents; 

.3 terms of special warranties required by the Design-Build Documents; 

.4 post-occupancy services to be provided by or through the Design-Builder. 

§ 9.10.5 Acceptance of final payment by the Design-Builder shall constitute a waiver of claims by the 
Design-Builder except those previously made in writing and identified by the Design-Builder as unsettled at the time 
of final Application for Payment. 

ARTICLE 10 PROTECTION OF PERSONS AND PROPERTY 
§ 10.1 Safety Precautions and Programs 

The Design-Builder shall be responsible for initiating, maintaining and supervising all safety precautions and 
programs in connection with the performance of the Contract. 

§ 10.2 Safety of Persons and Property 

§ 10.2.1 The Design-Builder shall be responsible for precautions for the safety of, and reasonable protection to 
prevent damage, injury or loss to 

.1 employees on the Work and other persons who may be affected thereby; 
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.2 the Work and materials and equipment to be incorporated therein, whether in storage on or off the 
site, under care, custody or control of the Design-Builder or the Architect, Consultants, or 
Contractors, or other person or entity providing services or work for the Design-Builder; and 
.3 other property at the site or adjacent thereto, such as trees, shrubs, lawns, walks, pavements, 

roadways, or structures and utilities not designated for removal, relocation or replacement in the 
course of construction, 

§ 10.2.2 The Design-Builder shall comply with, and give notices required by, applicable laws, statutes, ordinances, 
codes, rules and regulations, and lawful orders of public authorities, bearing on safety of persons or property, or 
their protection from damage, injury or loss. 

§ 10.2.3 The Design-Builder shall implement, erect, and maintain, as required by existing conditions and 
performance of the Contract, reasonable safeguards for safety and protection, including posting danger signs and 
other warnings against hazards, promulgating safety regulations, and notify owners and users of adjacent sites and 
utilities of the safeguards and protections, 

§ 10.2.4 When use or storage of explosives or other hazardous materials or equipment, or unusual methods, are 
necessary for execution of the Work, the Design-Builder shall exercise utmost care, and carry on such activities 
under supervision of properly qualified personnel. 

§ 10.2.5 The Design-Builder shall promptly remedy damage and loss (other than damage or loss insured under 
property insurance required by the Design-Build Documents) to property referred to in Sections 10.2.1.2 and 
10.2.1.3, caused in whole or in part by the Design-Builder, the Architect, a Consultant, a Contractor, or anyone 
directly or indirectly employed by any of them, or by anyone for whose acts they may be liable and for which the 
Design-Builder is responsible under Sections 10.2.1.2 and 10.2.1.3; except damage or loss attributable to acts or 
omissions of the Owner, or anyone directly or indirectly employed by the Owner, or by anyone for whose acts the 
Owner may be liable, and not attributable to the fault or negligence of the Design-Builder. The foregoing obligations 
of the Design-Builder are in addition to the Design-Builder’s obligations under Section 3.1,14. 

§ 10.2.6 The Design-Builder shall designate a responsible member of the Design-Builder’s organization, at the site, 
whose duty shall be the prevention of accidents. This person shall be the Design-Builder’s superintendent unless 
otherwise designated by the Design-Builder in writing to the Owner. 

§ 10.2.7 The Design-Builder shall not permit any part of the construction or site to be loaded so as to cause damage 
or create an unsafe condition. 

§ 10.2.8 Injury or Damage to Person or Property. If the Owner or Design-Builder suffers injury or damage to 
person or property because of an act or omission of the other, or of others for whose acts such party is legally 
responsible, written notice of the injury or damage, whether or not insured, shall be given to the other party within a 
reasonable time not exceeding 21 days after discovery. The notice shall provide sufficient detail to enable the other 
party to investigate the matter. 

§ 10.3 Hazardous Materials 

§ 10.3.1 The Design-Builder is responsible for compliance with any requirements included in the Design-Build 
Documents regarding hazardous materials. If the Design-Builder encounters a hazardous material or substance not 
addressed in the Design-Build Documents and if reasonable precautions will be inadequate to prevent foreseeable 
bodily injury or death to persons resulting from a material or substance, including but not limited to asbestos or 
polychlorinated biphenyl (PCB), encountered on the site by the Design-Builder, the Design-Builder shall, upon 
recognizing the condition, immediately stop Work in the affected area and report the condition to the Owner in 
writing. 

§ 10.3.2 Upon receipt of the Design-Builder’s written notice, the Owner shall obtain the services of a licensed 
laboratory to verify the presence or absence of the material or substance reported by the Design-Builder and, in the 
event such material or substance is found to be present, to cause it to be rendered harmless. Unless otherwise 
required by the Design-Build Documents, the Owner shall furnish in writing to the Design-Builder the names and 
qualifications of persons or entities who are to perform tests verifying the presence or absence of such material or 
substance or who are to perform the task of removal or safe containment of such material or substance. The 
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Design-Builder will promptly reply to the Owner in writing stating whether or not the Design-Builder has 
reasonable objection to the persons or entities proposed by the Owner. If the Design-Builder has an objection to a 
person or entity proposed by the Owner, the Owner shall propose another to whom the Design-Builder has no 
reasonable objection. When the material or substance has been rendered harmless. Work in the affected area shall 
resume upon written agreement of the Owner and Design-Builder. By Change Order, the Contract Time shall be 
extended appropriately and the Contract Sum shall be increased in the amount of the Design-Builder’s reasonable 
additional costs of shut-down, delay and start-up. 

§ 10.3.3 To the fullest extent permitted by law, die Owner shall indemnify and hold harmless the Design-Builder, 
the Architect, Consultants, and Contractors, and employees of any of them, from and against claims, damages, 
losses and expenses, including but not limited to attorneys’ fees, arising out of or resulting from performance of the 
Work in the affected area, if in fact the material or substance presents the risk of bodily injury or death as described 
in Section 10.3.1 and has not been rendered harmless, provided that such claim, damage, loss or expense is 
attributable to bodily injury, sickness, disease or death, or to injury to, or destruction of, tangible property (other 
than the Work itself), except to the extent that such damage, loss or expense is due to the fault or negligence of the 
party seeking indemnity. 

§ 10.3.4 The Owner shall not be responsible under this Section 10.3 for materials or substances the Design-Builder 
brings to the site unless such materials or substances are required by the Owner’s Criteria. The Owner shall be 
responsible for materials or substances required by the Owner’s Criteria, except to the extent of the Design-Builder’s 
fault or negligence in the use and handling of such materials or substances. 

§ 10.3.5 The Design-Builder shall indemnify the Owner for the cost and expense the Owner incurs (1) for 
remediation of a material or substance the Design-Builder brings to the site and negligently handles, or (2) where the 
Design-Builder fails to perform its obligations under Section 10.3.1, except to the extent that the cost and expense 
are due to the Owner’s fault or negligence. 

§ 10.3.6 If, without negligence on the part of the Design-Builder, the Design-Builder is held liable by a government 
agency for the cost of remediation of a hazardous material or substance solely by reason of performing Work as 
required by the Design-Build Documents, the Owner shall indemnify the Design-Builder for all cost and expense 
thereby incurred. 

§ 10.4 Emergencies 

In an emergency affecting safety of persons or property, the Design-Builder shall act, at the Design-Builder’s 
discretion, to prevent threatened damage, injury or loss. 

ARTICLE 11 UNCOVERING AND CORRECTION OF WORK 
§ 11.1 Uncovering of Work 

The Owner may request to examine a portion of the Work that the Design-Builder has covered to determine if the 
Work has been performed in accordance with the Design-Build Documents. If such Work is in accordance with the 
Design-Build Documents, the Owner and Design-Builder shall execute a Change Order to adjust the Contract Time 
and Contract Sum, as appropriate. If such Work is not in accordance with the Design-Build Documents, the costs of 
uncovering and correcting the Work shall be at the Design-Builder’s expense and the Design-Builder shall not be 
entitled to a change in the Contract Time unless the condition was caused by the Owner or a separate contractor in 
which event the Owner shall be responsible for payment of such costs and the Contract Time will be adjusted as 
appropriate. 

§ 11.2 Correction of Work 

§ 11.2.1 Before or After Substantial Completion. The Design-Builder shall promptly correct Work either rejected 
by the Owner or failing to conform to the requirements of the Design-Build Documents, whether discovered before 
or after Substantial Completion and whether or not fabricated, installed or completed. Costs of correcting such 
rejected or nonconforming Work, including additional testing and inspections, the cost of uncovering and 
replacement, and compensation for any design consultant employed by the Owner whose expenses and 
compensation were made necessary thereby, shall be at the Design-Builder’s expense. 
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§ 11.2.2 After Substantial Completion 

§ 11.2.2.1 In addition to the Design-Builder’s obligations under Section 3.1.12, if, within the three-year duration of 
the Design-Builder’s post-occupancy obligations,, any of the Work is found not to be in accordance with the 
requirements of the Design-Build Documents, the Design-Builder shall correct it promptly after receipt of written 
notice from the Owner to do so unless the Owner has previously given the Design-Builder a written acceptance of 
such condition. The Owner shall give such notice promptly after discovery of the condition. During this period for 
correction of the Work, if the Owner fails to notify the Design-Builder and give the Design-Builder an opportunity 
to make the correction, the Owner waives the rights to require correction by the Design-Builder and to make a claim 
for breach of warranty. If the Design-Builder fails to correct nonconforming Work within a reasonable time during 
that period after receipt of notice from the Owner, the Owner may correct it in accordance with Section 7.9. 

§ 11.2.2.2 This year period for correction of Work shall be extended with respect to portions of Work first 
performed after Substantial Completion by the period of time between Substantial Completion and the actual 
completion of that portion of the Work. 

§ 11.2.2.3 This period for correction of Work shall not be extended by corrective Work performed by the 
Design-Builder pursuant to this Section 11.2. 

§ 11.2.3 The Design-Builder shall remove from the site portions of the Work that are not in accordance with the 
requirements of the Design-Build Documents and are neither corrected by the Design-Builder nor accepted by the 
Owner. 

§ 11.2.4 The Design-Builder shall bear the cost of correcting destroyed or damaged construction of the Owner or 
separate contractors, whether completed or partially completed, caused by the Design-Builder’s correction or 
removal of Work that is not in accordance with the requirements of the Design-Build Documents. 

§ 11.2,5 Nothing contained in this Section 11.2 shall be construed to establish a period of limitation with respect to 
other obligations the Design-Builder has under the Design-Build Documents. Establishment of the two-year period 
for correction of Work as described in Section 11.2.2 relates only to the specific obligation of the Design-Builder to 
correct the Work, and has no relationship to the time within which the obligation to comply with the Design-Build 
Documents may be sought to be enforced, nor to the time within which proceedings may be commenced to establish 
the Design-Builder’s liability with respect to the Design-Builder’s obligations other than specifically to correct the 
Work. 

§ 11.3 Acceptance of Nonconforming Work 

If the Owner prefers to accept Work that is not in accordance with the requirements of the Design-Build Documents, 
the Owner may do so instead of requiring its removal and correction, in which case the Contract Sum will be 
reduced as appropriate and equitable. Such adjustment shall be effected whether or not final payment has been 
made. Acceptance of Nonconforming Work may only be evidenced by written agreement specifying the 
nonconformity and the Owner’s informed consent to accept it. Nonconforming Work shall not become accepted 
Work by inaction or implication. 

ARTICLE 12 COPYRIGHTS AND LICENSES 

§ 12.1 Drawings, specifications, and other documents furnished by the Design-Builder, including those in electronic 
form, are Instruments of Service. Die Design-Builder, and the Architect, Consultants, Contractors, and any other 
person or entity providing services or work for any of them, shall be deemed the authors and owners of their 
respective Instruments of Service, including the Drawings and Specifications, and shall retain all common law, 
statutory and other reserved rights, including copyrights. Submission or distribution of Instruments of Service to 
meet official regulatory requirements, or for similar purposes in connection with the Project, is not to be construed 
as publication in derogation of the reserved rights of the Design-Builder and the Architect, Consultants, and 
Contractors, and any other person or entity providing services or work for any of them. 

§ 12.2 The Design-Builder and the Owner warrant that in transmitting Instruments of Service, or any other 
information, the transmitting party is the copyright owner of such information or has permission from the copyright 
owner to transmit such information for its use on the Project. 
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§ 12.3 Upon execution of the Agreement, the Design-Builder grants to the Owner a limited, irrevocable and 
non-exclusive license to use the Instruments of Service for purposes of constructing, using, maintaining, altering and 
adding to the Project. . The license granted under this section permits the Owner to authorize its consultants and 
separate contractors to reproduce applicable portions of the Instruments of Service for use in performing services or 
construction for the Project. 

1.2.3.1 PROTOTYPE. The Owner shall have the right to use the Instruments of Service as a 
"prototype" design under South Carolina Board of Architectural Examiners regulations and policies. Any 
architect receiving the original plans from the Owner must first acknowledge and accept full responsibility 
for the adequacy of the design for its new project, as well as absolve the original Architect of any 
responsibility of any kind as relates to the original design. Should the Owner provide the Documents 
and/or Specifications to the Architect(s) for other Projects, then the original Architect, if not retained for 
the other project(s), shall be relieved of any liabilities arising out of the other Projects) and the Owner will 
indemnify and hold harmless the original Architect from any Claims arising out of such other Project(s). 

§ 12.3.1 The Design-Builder shall obtain non-exclusive licenses from the Architect, Consultants, and Contractors, 
that will allow the Design-Builder to satisfy its obligations to the Owner under this Article 12. The Design-Builder’s 
licenses from the Architect and its Consultants and Contractors shall also allow the Owner, in the event this 
Agreement is terminated for any reason to obtain a limited, irrevocable and non-exclusive license for purposes of 
constructing, using, maintaining, altering and adding to the Project, subject to South Carolina regulations and 
policies concerning successor design professionals... 

§ 12.3.2 In the event the Owner alters the Instruments of Service without the author’s written authorization or uses 
the Instruments of Service without retaining the authors of the Instruments of Service, the Owner releases the 
Design-Builder, Architect, Consultants, Contractors and any other person or entity providing services or work for 
any of them, from all claims and causes of action arising from or related to such uses. The terms of this Section 
12.3.2 shall not apply if the Owner rightfully terminates this Agreement for cause under Sections 13.1.4 or 13.2.2. 

ARTICLE 13 TERMINATION OR SUSPENSION 

§ 13.1 Termination or Suspension Prior to Execution of the Design-Build Amendment 
§ 13.1.1 If the Owner fails to make payments to the Design-Builder for Work prior to execution of the Design-Build 
Amendment in accordance with this Agreement, such failure shall be considered substantial nonperformance and 
cause for termination or, at the Design-Builder’s option, cause for suspension of performance of services under this 
Agreement. If the Design-Builder elects to suspend the Work, the Design-Builder shall give seven days’ written 
notice to the Owner before suspending the Work, In the event of a suspension of the Work, the Design-Builder shall 
have no liability to the Owner for delay or damage caused by the suspension of the Work. Before resuming the 
Work, the Design-Builder shall be paid all sums due prior to suspension and any expenses incurred in the 
interruption and resumption of the Design-Builder’s Work. The Design-Builder’s compensation for, and time to 
complete, the remaining Work shall be equitably adjusted. 

§ 13.1.2 If the Owner suspends the Project, the Design-Builder shall be compensated for the Work performed prior 
to notice of such suspension. When the Project is resumed, the Design-Builder shall be compensated for expenses 
incurred in the interruption and resumption of the Design-Builder’s Work. The Design-Builder’s compensation for, 
and time to complete, the remaining Work shall be equitably adjusted. 

§ 13.1.3 If the Owner suspends the Project for more than 90 cumulative days for reasons other than the fault of the 
Design-Builder, the Design-Builder may terminate this Agreement by giving not less than seven days’ written 
notice. 

§ 13.1.4 Either party may terminate this Agreement upon not less than seven days’ written notice should the other 
party fail substantially to perform in accordance with the terms of this Agreement through no fault of the party 
initiating the termination. 

§ 13.1.5 The Owner may terminate this Agreement upon not less than seven days’ written notice to the 
Design-Builder for the Owner’s convenience and without cause. 
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§ 13.1.6 In the event of termination not the fault of the Design-Builder, the Design-Builder shall be compensated for 
Work performed prior to termination and any other expenses directly attributable to termination for which the 
Design-Builder is not otherwise compensated. In no event shall the Design-Builder’s compensation under this 
Section 13.1.6 be greater than the compensation set forth in Section 2.1. 

§ 13.2 Termination or Suspension Following Execution of the Design-Build Amendment 
§ 13.2.1 Termination by the Design-Builder 

§ 13.2.1.1 The Design-Builder may terminate the Contract if the Work is stopped for a period of 30 consecutive 
days through no act or fault of the Design-Builder, the Architect, a Consultant, or a Contractor, or their agents or 
employees, or any other persons or entities performing portions of the Work under direct or indirect contract with 
the Design-Builder, for any of the following reasons: 

.1 Issuance of an order of a court or other public authority having jurisdiction that requires all Work to 

be stopped; 

.2 An act of government, such as a declaration of national emergency that requires all Work to be 
stopped; 

.3 Because the Owner has not issued a Certificate for Payment and has not notified the Design-Builder 
of the reason for withholding certification as provided in Section 9.5.1, or because the Owner has not 
made payment on a Certificate for Payment within the time stated in the Design-Build Documents; or 
.4 The Owner has failed to furnish to the Design-Builder promptly, upon the Design-Builder’s request, 
reasonable evidence as required by Section 7.2.7. 

§ 13.2.1.2 The Design-Builder may terminate the Contract if, through no act or fault of the Design-Builder, the 
Architect, a Consultant, a Contractor, or their agents or employees or any other persons or entities performing 
portions of the Work under direct or indirect contract with the Design-Builder, repeated suspensions, delays or 
interruptions of the entire Work by the Owner as described in Section 13.2.3 constitute in the aggregate more than 
100 percent of the total number of days scheduled for completion, or 120 days in any 365-day period, whichever is 
less. 

§ 13.2.1.3 If one of the reasons described in Section 13.2.1.1 or 13.2.1,2 exists, the Design-Builder may, upon seven 
days’ written notice to the Owner, terminate the Contract and recover from the Owner payment for Work executed, 
including reasonable overhead and profit on that executed Work, and costs incurred by reason of such termination, 

§ 13.2.1.4 If the Work is stopped for a period of 60 consecutive days through no act or fault ofthe Design-Builder or 
any other persons or entities performing portions of the Work under contract with the Design-Builder because the 
Owner has repeatedly failed to fulfill the Owner’s obligations under the Design-Build Documents with respect to 
matters important to the progress ofthe Work, the Design-Builder may, upon seven additional days’ written notice 
to the Owner, terminate the Contract and recover from the Owner as provided in Section 13.2.1.3. 

§ 13.2.2 Termination by the Owner For Cause 
§ 13.2.2.1 The Owner may terminate the Contract if the Design-Builder 

.1 fails to submit the Proposal by the date required by this Agreement, or if no date is indicated, within a 
reasonable time consistent with the date of Substantial Completion; 

.2 repeatedly refuses or fails to supply an Architect, or enough properly skilled Consultants, 

Contractors, or workers or proper materials; 

.3 fails to make payment to the Architect, Consultants, or Contractors for services, materials or labor in 
accordance with their respective agreements with the Design-Builder; 

.4 repeatedly disregards applicable laws, statutes, ordinances, codes, rules and regulations, or lawful 
orders of a public authority; or 

.5 is otherwise guilty of substantial breach of a provision of the Design-Build Documents. 

§ 13.2.2.2 When any of the above reasons exist, the Owner may without prejudice to any other rights or remedies of 
the Owner and after giving the Design-Builder and the Design-Builder’s surety, if any, seven days’ written notice, 
terminate employment of the Design-Builder and may, subject to any prior rights of the surety: 

.1 Exclude the Design-Builder from the site and take possession of all materials, equipment, tools, and 
construction equipment and machinery thereon owned by the Design-Builder; 

.2 Accept assignment of the Architect, Consultant and Contractor agreements pursuant to 
Section 3.1.15; and 
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.3 Finish the Work by whatever reasonable method the Owner may deem expedient. Upon written 

request of the Design-Builder, the Owner shall furnish to the Design-Builder a detailed accounting of 
the costs incurred by the Owner in finishing the Work. 

§ 13.2.2.3 When the Owner terminates the Contract for one of the reasons stated in Section 13.2.2.1, the 
Design-Builder shall not be entitled to receive further payment until the Work is finished. 

§ 13.2.2,4 If the unpaid balance of the Contract Sum exceeds costs of finishing the Work and other damages 
incurred by the Owner and not expressly waived, such excess shall be paid to the Design-Builder. If such costs and 
damages exceed the unpaid balance, the Design-Builder shall pay the difference to the Owner. The obligation for 
such payments shall survive termination of the Contract and are expressly included in the performance of the Work 
covered by the Design-Builder’s performance bond. 

§ 13.2.3 Suspension by the Owner for Convenience 

§ 13.2.3,1 The Owner may, without cause, order the Design-Builder in writing to suspend, delay or interrupt the 
Work in whole or in part for such period of time as the Owner may determine. 

§ 13.2.3.2 The Contract Sum and Contract Time shall be adjusted for increases in the cost and time caused by 
suspension, delay or interruption as described in Section 13.2.3.1. Adjustment of the Contract Sum shall include 
profit. No adjustment shall be made to the extent 

.1 that performance is, was or would have been so suspended, delayed or interrupted by another cause 
for which the Design-Builder is responsible; or 
.2 that an equitable adjustment is made or denied under another provision of the Contract. 

§ 13.2.4 Termination by the Owner for Convenience 

§ 13.2.4.1 The Owner may, at any time, terminate the Contract for the Owner’s convenience and without cause. 

§ 13.2.4.2 Upon receipt of written notice from the Owner of such termination for the Owner’s convenience, the 
Design-Builder shall 

.1 cease operations as directed by the Owner in the notice; 

.2 take actions necessary, or that the Owner may direct, for the protection and preservation of the Work; 
and, 

.3 except for Work directed to be performed prior to the effective date of termination stated in the 
notice, terminate all existing Project agreements, including agreements with the Architect, 
Consultants, Contractors, and purchase orders, and enter into no further Project agreements and 
purchase orders. 

§ 13.2.4.3 In case of such termination for the Owner’s convenience, the Design-Builder shall be entitled to receive 
payment for Work executed, and costs incurred by reason of such termination. 

ARTICLE 14 CLAIMS AND DISPUTE RESOLUTION 
§ 14.1 Claims 

§ 14.1.1 Definition. A Claim is a demand or assertion by one of the parties seeking, as a matter of right, payment of 
money, or other relief with respect to the terms of the Contract. The term "Claim" also includes other disputes and 
matters in question between the Owner and Design-Builder arising out of or relating to the Contract. The 
responsibility to substantiate Claims shall rest with the party making the Claim. 

§ 14.1.2 Time Limits on Claims. The Owner and Design-Builder shall commence all claims and causes of action, 
whether in contract, tort, breach of warranty or otherwise, against the other, arising out of or related to the Contract 
in accordance with the requirements of the binding dispute resolution method selected in Section 1.3, within the time 
period specified by law. 

§ 14.1.3 Notice of Claims 

§ 14.1.3.1 Prior To Final Payment. Prior to Final Payment, Claims by either the Owner or Design-Builder must be 
initiated by written notice to the other party within 21 days after occurrence of the event giving rise to such Claim or 
within 21 days after the claimant first recognizes the condition giving rise to the Claim, whichever is later. 
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§ 14.1.3.2 Claims Arising After Final Payment. After Final Payment, Claims by either the Owner or 
Design-Builder that have not otherwise been waived pursuant to Sections 9.10.4 or 9.10,5, must be initiated by 
prompt written notice to the other party. The notice requirement in Section 14.1.3.1 and the Initial Decision 
requirement as a condition precedent to mediation in Section 14.2.1 shall not apply. 

§ 14.1.4 Continuing Contract Performance. Pending final resolution of a Claim, except as otherwise agreed in 
writing or as provided in Section 9.7 and Article 13, the Design-Builder shall proceed diligently with performance of 
the Contract and the Owner shall continue to make payments in accordance with the Design-Build Documents. 

§ 14.1.5 Claims for Additional Cost. If the Design-Builder intends to make a Claim for an increase in the Contract 
Sum, written notice as provided herein shall be given before proceeding to execute the portion of the Work that 
relates to the Claim. Prior notice is not required for Claims relating to an emergency endangering life or property 
arising under Section 10.4. 

§ 14.1.6 Claims for Additional Time 

§ 14.1.6.1 If the Design-Builder intends to make a Claim for an increase in the Contract Time, written notice as 
provided herein shall be given. The Design-Builder’s Claim shall include an estimate of cost and of probable effect 
of delay on progress of the Work. In the case of a continuing delay, only one Claim is necessary. 

| (Paragraph deleted) 

§ 14.1.7 Claims for Consequential Damages 

The Design-Builder and Owner waive Claims against each other for consequential damages arising out of or relating 
to this Contract. This mutual waiver includes 

.1 damages incurred by the Owner for rental expenses, for losses of use, income, profit, financing, 

business and reputation, and for loss of management or employee productivity or of the services of 
such persons; and 

.2 damages incurred by the Design-Builder for principal office expenses including the compensation of 
personnel stationed there, for losses of financing, business and reputation, and for loss of profit 
except anticipated profit arising directly from the Work and otherwise available under this 
Agreement. 

This mutual waiver is applicable, without limitation, to all consequential damages due to either party’s termination 
in accordance with Article 13. Nothing contained in this Section 14.1.7 shall be deemed to preclude an award of 
liquidated damages, when applicable, in accordance with the requirements of the Design-Build Documents. 

§ 14.2 Initial Decision 

§ 14.2.1 An initial decision shall be required as a condition precedent to mediation of all Claims between the Owner 
and Design-Builder initiated prior to the date final payment is due, excluding those arising under Sections 10.3 and 
10.4 of the Agreement and Sections B.3.2.9 andB.3.2.10 of Exhibit B to this Agreement, unless 30 days have 
passed after the Claim has been initiated with no decision having been rendered. Unless otherwise mutually agreed 
in writing, the Owner shall render the initial decision on Claims. 

§ 14.2.2 Procedure 

§ 14.2.2.1 Claims Initiated by the Owner. If the Owner initiates a Claim, the Design-Builder shall provide a 
written response to Owner within ten days after receipt of the notice required under Section 14.1.3.1. Thereafter, the 
Owner shall render an initial decision within ten days of receiving the Design-Builder’s response: (1) withdrawing 
the Claim in whole or in part, (2) approving the Claim in whole or in part, or (3) suggesting a compromise. 

§ 14.2.2.2 Claims Initiated by the Design-Builder. If the Design-Builder initiates a Claim, the Owner will take one 
or more of the following actions within ten days after receipt of the notice required under Section 14.1.3.1: 

(1) request additional supporting data, (2) render an initial decision rejecting the Claim in whole or in part, 

(3) render an initial decision approving the Claim, (4) suggest a compromise or (5) indicate that it is unable to render 
an initial decision because the Owner lacks sufficient information to evaluate the merits of the Claim. 

§ 14.2.3 In evaluating Claims, the Owner may, but shall not be obligated to, consult with or seek information from 
persons with special knowledge or expertise who may assist the Owner in rendering a decision. The retention of 
such persons shall be at the Owner’s expense. 
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§ 14.2.4 If the Owner requests the Design-Builder to provide a response to a Claim or to furnish additional 
supporting data, the Design-Builder shall respond, within ten days after receipt of such request, and shall either (1) 
provide a response on the requested supporting data, (2) advise the Owner when the response or supporting data will 
be furnished or (3) advise the Owner that no supporting data will be furnished. Upon receipt of the response or 
supporting data, if any, the Owner will either reject or approve the Claim in whole or in part. 

§ 14.2.5 The Owner’s initial decision shall (1) be in writing; (2) state the reasons therefor; and (3) identify any 
change in the Contract Sum or Contract Time or both. The initial decision shall be final and binding on the parties 
but subject to mediation and, if the parties fail to resolve their dispute through mediation, to binding dispute 
resolution. 

§ 14.2.6 Either party may file for mediation of an initial decision at any time, subject to the terms of 
Section 14.2.6.1. 

§ 14.2.6.1 Either party may, within 30 days from the date of an initial decision, demand in writing that the other 
party file for mediation within 60 days of the initial decision. If such a demand is made and the party receiving the 
demand fails to file for mediation within the time required, then both parties waive their rights to mediate or pursue 
binding dispute resolution proceedings with respect to the initial decision. 

§ 14.2.7 In the event of a Claim against the Design-Builder, the Owner may, but is not obligated to, notify the 
surety, if any, of the nature and amount of the Claim. If the Claim relates to a possibility of a Design-Builder’s 
default, the Owner may, but is not obligated to, notify the surety and request the surety’s assistance in resolving the 
controversy. 

| (Paragraph deleted) 

§ 14.3 Mediation 

§ 14.3.1 Claims, disputes, or other matters in controversy arising out of or related to the Contract, except those 
waived as provided for in Sections 9.10.4, 9.10.5, and 14.1.7, shall be subject to mediation as a condition precedent 
to binding dispute resolution. 

§ 14.3.2 The parties shall endeavor to resolve their Claims by mediation. The mediation shall proceed in advance 
of binding dispute resolution proceedings, which shall be stayed pending mediation for a period of 60 days from the 
date of filing, unless stayed for a longer period by agreement of the parties or court order. 

§ 14.3.3 The parties shall share the mediator’s fee and any filing fees equally. The mediation shall be held in the 
place where the Project is located, unless another location is mutually agreed upon. Agreements reached in 
mediation shall be enforceable as settlement agreements in any court having jurisdiction. 


| (Paragraphs deleted) 

ARTICLE 15 MISCELLANEOUS PROVISIONS 
§ 15.1 Governing Law 

| The Contract shall be governed by the law of the place where the Project is located. 

§ 15.2 Successors and Assigns 

§ 15.2.1 The Owner and Design-Builder, respectively, bind themselves, their partners, successors, assigns and legal 
representatives to the covenants, agreements and obligations contained in the Design-Build Documents. Except as 
provided in Section 15.2.2, neither party to the Contract shall assign the Contract as a whole without written consent 
of the other. If either party attempts to make such an assignment without such consent, that party shall nevertheless 
remain legally responsible for all obligations under the Contract. 

§ 15.2.2 The Owner may, without consent of the Design-Builder, assign the Contract to a lender providing 
construction financing for the Project, if the lender assumes the Owner’s rights and obligations under the 
Design-Build Documents. The Design-Builder shall execute all consents reasonably required to facilitate such 
assignment. 
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§ 15.2.3 If the Owner requests the Design-Builder, Architect, Consultants, or Contractors to execute certificates, 
other than those required by Section 3.1.10, the Owner shall submit the proposed language of such certificates for 
review at least 14 days prior to the requested dates of execution. If the Owner requests the Design-Builder, 
Architect, Consultants, or Contractors to execute consents reasonably required to facilitate assignment to a lender, 
the Design-Builder, Architect, Consultants, or Contractors shall execute all such consents that are consistent with 
this Agreement, provided the proposed consent is submitted to them for review at least 14 days prior to execution. 
The Design-Builder, Architect, Consultants, and Contractors shall not be required to execute certificates or consents 
that would require knowledge, services or responsibilities beyond the scope of their services. 

§ 15.3 Written Notice 

Written notice shall be deemed to have been duly served if delivered in person to the individual, to a member of the 
firm or entity, or to an officer of the corporation for which it was intended; or if delivered at, or sent by registered or 
certified mail or by courier service providing proof of delivery to, the last business address known to the party 
giving notice. Written notice may also be established by acknowledgements and responses exchanged via 
electronic communications such as electronic mail or any internal messaging functionality of BIM and/or project 
management software used by the parties for the project. 

§ 15.4 Rights and Remedies 

§ 15.4.1 Duties and obligations imposed by the Design-Build Documents, and rights and remedies available 
thereunder, shall be in addition to and not a limitation of duties, obligations, rights and remedies otherwise imposed 
or available by law. 

§ 15.4.2 No action or failure to act by the Owner or Design-Builder shall constitute a waiver of a right or duty 
afforded them under the Contract, nor shall such action or failure to act constitute approval of or acquiescence in a 
breach thereunder, except as may be specifically agreed in writing. 

§ 15.5 Tests and Inspections 

§ 15.5.1 Tests, inspections and approvals of portions of the Work shall be made as required by the Design-Build 
Documents and by applicable laws, statutes, ordinances, codes, rules and regulations or lawful orders of public 
authorities. Unless otherwise provided, the Design-Builder shall make arrangements for such tests, inspections and 
approvals with an independent testing laboratory or entity acceptable to the Owner, or with the appropriate public 
authority, and shall bear all related costs of tests, inspections and approvals. The Design-Builder shall give the 
Owner timely notice of when and where tests and inspections are to be made so that the Owner may be present for 
such procedures. The Owner shall bear costs of (1) tests, inspections or approvals that do not become requirements 
until after bids are received or negotiations concluded, and (2) tests, inspections or approvals where building codes 
or applicable laws or regulations prohibit the Owner from delegating their cost to the Design-Builder. 

§ 15.5.2 If the Owner determines that portions of the Work require additional testing, inspection or approval not 
included under Section 15.5.1, the Owner will instruct the Design-Builder to make arrangements for such additional 
testing, inspection or approval by an entity acceptable to the Owner, and the Design-Builder shall give timely notice 
to the Owner of when and where tests and inspections are to be made so that the Owner may be present for such 
procedures. Such costs, except as provided in Section 15.5.3, shall be at the Owner’s expense. 

§ 15.5.3 If such procedures for testing, inspection or approval under Sections 15.5.1 and 15.5.2 reveal failure of the 
portions of the Work to comply with requirements established by the Design-Build Documents, all costs made 
necessary by such failure shall be at the Design-Builder’s expense. 

§ 15.5.4 Required certificates of testing, inspection or approval shall, unless otherwise required by the Design-Build 
Documents, be secured by the Design-Builder and promptly delivered to the Owner. 

§ 15.5.5 If the Owner is to observe tests, inspections or approvals required by the Design-Build Documents, the 
Owner will do so promptly and, where practicable, at the normal place of testing. 

§ 15.5.6 Tests or inspections conducted pursuant to the Design-Build Documents shall be made promptly to avoid 
unreasonable delay in the Work. 


AIA Document A141™- 2014. Copyright © 2004 and 2014 by The American Institute of Architects. All rights reserved. WARNING: This AIA“ Document is 
protected by U.S. Copyright Law and International Treaties. Unauthorized reproduction or distribution of this AIA® Document, or any portion of it, 
may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. This document was produced by 
AIA software at 16:07:28 on 11/21/2015 under Order No.0239586208_1 which expires on 07/14/2016, and is not for resale. 

User Notes: (1229084528) 


PAPR - 004428 




§ 15.6 Confidential Information 

If the Owner or Design-Builder transmits Confidential Information, the transmission of such Confidential 
Information constitutes a warranty to the party receiving such Confidential Information that the transmitting party is 
authorized to transmit the Confidential Information. If a party receives Confidential Information, the receiving party 
shall keep the Confidential Information strictly confidential and shall not disclose it to any other person or entity 
except as set forth in Section 15.6.1. 

§ 15.6.1 A party receiving Confidential Information may disclose the Confidential Information as required by law or 
court order, including a subpoena or other form of compulsory legal process issued by a court or governmental 
entity. A party receiving Confidential Information may also disclose the Confidential Information to its employees, 
consultants or contractors in order to perform services or work solely and exclusively for the Project, provided those 
employees, consultants and contractors are subject to the restrictions on the disclosure and use of Confidential 
Information as set forth in this Contract. 

§ 15.7 Capitalization 

Terms capitalized in the Contract include those that are (1) specifically defined, (2) the titles of numbered articles or 
(3) the titles of other documents published by the American Institute of Architects. 

§ 15.8 Interpretation 

§ 15.8.1 In the interest of brevity the Design-Build Documents frequently omit modifying words such as "all" and 
"any" and articles such as "the" and "an," but the fact that a modifier or an article is absent from one statement and 
appears in another is not intended to affect the interpretation of either statement. 

§ 15.8.2 Unless otherwise stated in the Design-Build Documents, words which have well-known technical or 
construction industry meanings are used in the Design-Build Documents in accordance with such recognized 
meanings. 

Conduct of the Design-Builder’s Principals, Employees, Agents and Representatives 

The safety and security of District staff, students and the general public are of utmost priority to the 
District. To that end, the Design Builder shall be responsible for ensuring compliance by the Design Builder and 
any employees, agents or representatives, or subcontractors of the Design-Builder, including all Design 
Consultants, to the following: 

A. No drugs, alcohol, knives, firearms or other weapons on District property, whether or not there is an 
existing occupied building. 

B. No fraternizing with, threats to, or use of abusive or profane language in the presence of students, parents, 
visitors, or District representatives, agents, or employees. 

C. No improper attire, actions or gestures while on any District property. 

No smoking on District property in conformance to Horry County Board of Education policy. Violations 
of such policy shall result in a civil penalty of up to $1,000 per occurrence to the individual responsible 
and/or the Architect for whom the individual is a Principal, employee, agent, or representative. 

D. Secure SLED (State Law Enforcement Division) criminal background checks on all the 
Design-Builder’s Principals, employees, agents, and representatives, and subcontractors, performing work on 
District property and contractually require the same of all Design Consultants, their employees, agents, and 
representatives. No employees, agents or representatives, or subcontractors, of the and Design Builder having 
committed violent crimes, crimes against children, or crimes of moral turpitude are allowed access to the 
District’s premises. Such SLED criminal background checks shall be maintained on file in the offices of the 
Design Builder and made available to appropriate District personnel or the District’s legal counsel 
immediately upon request. 

Promotional Materials 

The Design Builder shall have the right to include photographic or artistic representations of the design of 
the Project among the Design Builder’s promotional and professional materials. The Design 
Builder shall be given reasonable access to the completed Project to make such representations. The District 
shall provide professional credit for the Architect and Design Builder in the District’s promotional 
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materials for the Project. The Architect shall not make any representations in promotional and professional 
materials other than the identification of the District without the District’s approval of the written copy prior to 
submission, printing and distribution. This condition shall survive termination or completion of this Agreement. 


Drug-Free Workplace 

The Architect and the Architect’s Design Consultants shall be responsible for initiating, maintaining and 
supervising all drug-free programs in connection with the performance of this Agreement. The drug-free programs 
shall conform to Title 44, Chapter 107, § 44-107-10 through § 44-107-90 of the South Carolina Code of Laws as 
may be amended. 


Right to Audit Project 

The District shall have the right to audit the books and records of the Architect to the extent that the books and 
records relate to the performance of this Agreement and shall include all pricing and Change Order data. Such 
books and records related to the work covered under this Agreement shall be maintained by the Architect 
for a period of not less than three (3) years from the date of final payment to the Architect under this Agreement, 
This requirement shall also apply to any Design Consultants performing services under the Architect’s direction. 


The Office of General Services of the State of South Carolina, or any auditor under contract with the District has 
the right to audit the Architect’s records related to any Project incorporated under this Agreement during the time 
frame stated in the previous paragraph. The Architect shall ensure that all records pertaining to any Project are 
available for inspection at the location specified by the District within seventy-two (72) hours of notification at 
no additional cost to the District. This requirement shall survive termination or completion of the Agreement. 

Traffic Control On-Site and Off-Site: The Design-Builder shall conduct its operations in a manner to not 
interrupt pedestrian or vehicle traffic except as approved by the District and the South Carolina Department of 
Transportation. The worksite shall be confined to the smallest area possible allowing maximum use of streets, 
sidewalks, parking areas or other pedestrian areas and reduce to a minimum any hazard to traffic or pedestrians. 

The Design-Builder shall use worker and traffic control signs and devices necessary to comply with Section VI of 
U.S. Department of Labor, Federal Highway Administration, Manual on Uniform Traffic Control Devices for 
Streets and Highways (Washington, DC: GPO) as may be amended, to facilitate traffic control on public roads, 
streets, or highways when work performed obstructs public traffic. When such traffic areas are obstructed to any 
extent by work in progress, workers equipped with flags shall direct vehicle and pedestrian traffic. The workers so 
designated shall not be assigned any other duties while engaged in directing traffic. 

Safety Designee: The Design-Builder shall designate a competent individual at the worksite whose duty shall 
be the prevention of accidents and the implementation and monitoring of all OSHA construction safety standards 
and requirements. The competent individual shall serve as spotter where there is exposure of pedestrians, students, 
parents, or visitors to falling debris and, in addition, shall ensure on a daily basis that all fencing or other safety 
barriers are in an upright position to prevent ingress and egress to "lay down" areas or work areas by unauthorized 
individuals. 

Licenses and Permits: During the term of the contract, the Contractor shall be responsible for obtaining 
and maintaining in good standing, all licenses (including professional licenses, if any), permits, 
inspections and related fees for each or any such licenses, permits and/or inspections required by state, county, 
city or other government entity or unit to accomplish the work specified in this solicitation and the contract. 

Iran Divestment Act: The Iran Divestment Act List is a list published by the [State] Board pursuant to 
Section 11- 57-310 that identifies persons engaged in investment activities in Iran. Currently, the list is available at 
the following URL: ht tp://procurement.sc.gov/P S /PS-ir an divestmentphtml.) Consistent with Section 1 l-57-310(B), 
the Contractor shall not contract with any person to perform a part of the Work, if, at the time you enter into a 
subcontract, that person is on the then-current version of the Iran Divestment Act List 
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Immigrant Workers: The "South Carolina Illegal Immigration and Reform Act" requires all employers to verify the 
legal status of new employees and prohibits employment of any worker who is not legally in this country and 
authorized to work. Effective January 1,2012, all South Carolina employers are required to enroll in the U.S. 
Department of Homeland Security’s E-Verify program and verify the status of new employees within three business 
days, using E-Verify. Failure to use E-Verify to verify new hires will result in probation for the employer or 
suspension/revocation of the employer’s business licenses. 

SC IMMIGRATION LAW. S.C. Code § 8-14-40 Compliance: Design-Builder certifies that the Design-Builder 
will comply with the requirements of S.C. Code § 8-14-10 etseq. and agrees to provide to the Owner any 
documentation required to establish either: (a) the applicability of that chapter to the contractor, subcontractor, and 
sub-subcontractor; or (b) the compliance with this that chapter by the contractor and any subcontractor or 
sub-subcontractor, 

Business license, insurance, and bonds must be obtained prior to issuance of a Notice to Proceed. Failure to obtain 
these within thirty (30) days of execution of the agreement makes this Agreement voidable at the option of the 
Owner. 

ARTICLE 16 SCOPE OF THE AGREEMENT 

§ 16.1 This Agreement is comprised of the following documents listed below: 

.1 ALA Document A141™ 2014, Standard Form of Agreement Between Owner and Design-Builder 
.2 ALA Document A141™-2014, Exhibit A, Design-Build Amendment, if executed 
.3 ALA Document A141™-2014, Exhibit B, Insurance and Bonds 

.4 Owner’s Request for Proposals No. 1415-91 (with addenda) and Design-Builder’s Proposal to the 
same as accepted by the Horry County Board of Education. 

(Paragraphs deleted) 

.5 Post-Occupancy Requirements stated in Owner’s Request for Proposals No. 1415-91. 

This Agreement entered into as of the day and year first written above. 


OWNER (Signature) DESIGN-BUILDER (Signature) 

| Joe Defeo, Chair of the Board of Education _ Robert Ferris, Aut horized Member 

(Printed name and title) (Printed name and title) 
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Additions and Deletions Report for 

A!A Document A141™ -2014 


This Additions and Deletions Report, as defined on page 1 of the associated document, reproduces below all text the author has 
added to the standard form AIA document in order to complete It, as well as any text the author may have added to or deleted from 
the original AIA text. Added text is shown underlined. Deleted text is indicated with a horizontal line through the original AIA text. 

Note: This Additions and Deletions Report is provided for information purposes only and is not incorporated Into or constitute any 
part of the associated AIA document. This Additions and Deletions Report and its associated document were generated 
simultaneously by AIA software at 16:07:28 on 11/21/2015. 
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AGREEMENT made as of the twe nty-third day of Nov embe r in the year two thousand fifteen (2015). 


Horry County Schools, South Carolina, a pol itical subdivision of the State of South Carolina. 

335 Four Mile Rd I PO Box 260005 

Conwav. SC 29528 

District Office Phone 843.4 88,6700 


F IRSTFLOO R ENERGY POSITIVE LLC. 
333 Fayettevill e S t.. Suite 225 
Ral eigh. NC 2 7601 


New Carol i na Forest Middle School 

(per Owner’s Request for Proposals No. 1415-91) 

Note: referenc es to Owner’s Request for Proposals No. 1415-91 include its addenda. 
PAGE 2 

G-SUSTAINABLE PROJECTS 


Per "Design R equire ments " published for S olicitation No. 1415-91and . Design-Builder’s Proposal to Owner 
pursuant to Solicitation No.1415-91 se le cted by t he Horry County Board of Education on November 2. 2015. 
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Per "Design Re quirements" published for Solicitation No. 1415-9 1 and Design-Builder’s Proposa l t o Owner 
pursuant to Solicitation No. 1415-9 selec ted by the Horry County Board of Education on November 2, 2015. 1 


Per "Design Requirements" pub lis hed for Solicitation No. 1415-91 and Design-Builder’s Proposal to Owner 
pur suant to Solicitation No.1415-91 sel ect ed bv the Horrv County Board of Education on November 2. 2015,, 
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Per "Design Requirements" published for Solicitation No. 1415-91 and Design-Builder's Proposal to Owner 
pursuant to Solicitation No. 1415-91 selected by the Horry County Board of Education on November 2. 2015.. 

§ 1.1.5 Inc e ntiv e programs - th e Own e r int e nds to pursu e for the Project, including those related to the Sustainable 
Obj e ctive, and any deadlin es fer - r e e e iving th e incentives that are dependent on, or r -e lat e d to, - th e D e s i gn Build e r’ s 
se rvices, ar e n s follows: 

(Id e ntity incentive p ro gram s- th e Own e r intend s to pur s ue for th e Proj e ct and d e adlines for submitting or applying 
for-th e inc e nt i ve programs.) 

Number not used. 


I 

! 

i 




i 


Per "Design Requirement s" published for Solicitation No. 1415-91 as amended through the Board of Education’s 
action November 2,2015. 

§ 1.1.7 The Owner’s design and construction milestone dates: 

A - Design pha se miles tone da t es-: 

t 2- Submis si on of Design Build e r Propo s al: 

4-Phased-eempletion-datesT 


r4- Substantial - Compl e tion dat e : 


Other- milestone dates: 


Per "De sig n Requirements" published for Solicitation N o. 1415-9 1 


(Li s t nam e , l e g al - st atu s , address and oth e r informat i on.) 


SFL+A Architects. P.A. 333 F a yettevil le Street Suite 225. Raleigh. NC 27601. 


Per Desi gn-B uilder’s P roposal to Owner pursuant to Solicita t ion No.1415-91. 


Per Design -Builder’s Proposal to Owner pursua nt to Solicitation No.1415-91. 
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Per "Design Requirements" publishe d for Solicitation No, 1415- 91 (Sum mary of Servi ces Required. Article 3) 
i nclud i ng all post-occupancy requirements published in the solicitation as amended by addenda. 


(List name, addr e s s-a ndoth e r information.) 

Execut ive Director of Facilities (or a designee identified in writin g by the ow ner .1 

Horry County Schools 

Facilities Department. 1160 E Highway SO 

Conway, SC 29526 

843.4 88.6965 


Owner may utilize third party project management which will also receive sub mitta ls. 


To be dete rmined by Owner. If retained, such consultants will be identified promptly^. 


Robbie Ferris, S.C. AR. 6106 
FIRSTFLOOR ENERGY POSITIVE LLC. 

333 Fayetteville St.. Suite 225. Raleigh. NC 27601 
919-573-6350 


(C fa e o l t th e- ap p r o pr i at e box. If t he Own e r and D e sign B ui lde r de not se l e ct a m e thod of binding disput e r e solution 
bel ow, or do not sub se qu e n t ly agr ee in writing to a binding disput e-reseh rt i en -e th e r than litigation, Cla ims-wiR-be 
r es olv ed- by litigation i n a c o urt of comp e t e nt juri s diction.) 


[ ]-Arbitration-pursuant-to Seotion l4.4 


{- X 1 Litigation in a court ( 


juri sdiction, n oniurv before a circuit j udge in Horrv County. SC, 
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§ 1.4.7 Owner. The Owner is the p e r s on or -entity identified as such in the Agreement and is referred to throughout 
the Design-Build Documents as if singular in number. The term "Owner" means the Owner or the Owner’s 
authorized representative. The Owner may have emp loyees t hat are design professionals or otherwise skilled in 
constr uction or con stru ction management, and such employees may, fro m t ime to tim e, perf orm various tasks or 
duties for or on beha lf of t he Owne r un der this Agreement, However, it is specific ally understood that the Owner 
(includin g these agents and employe es') has no obligation or duty to apply specialty or profession al knowledge and 
skill, and shall not be held to have un dertaken to provid e or perform any aspect of the Owner’s performance of this 
Agreeme nt a s a design professional or specially skilled and knowledgeable c onstr uction i ndustr y member or 
construction mana ger, and this principle applies regardless of the Owner’s position t itle s or office divis ion ti tles as 
may be applicable to such employees, 
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The Design-B uilder may invoice the owner fo r $1,118,043. for its design work performe d prior to the execution 
of the Design-Bui ld Am endment. This a mount is wit hin and pa rt of the price agreed in the Design-Build 
Amendment. . 


{Ifapplieablerattaehan exhibit-of hourly billing rates or insert them below.) 


t 2.1 number not usedl 



.5-Postage,-handling-and delivery; 





—%— The Owner will not pay interest on unpaid sums. This is a specific waiver of requirements of S.C. Code 
Ann. 86 29-6-30 and 29-6-50. 




mmmm 


Building Permit and Other Permits and Fees; No general building permit is required in accordance with 


6-9-110 of the South Carolina Code of Law s; however, the Contracto r shall be required to provide mechanical, 
electrical, plumbing an d other such permits which may be required for purpo se s of inspection at no additional 
cost to the District. Except for pe rmi ts and fees which are the responsibility of the Co nt ractor in the Contract 
Documents, the District shall secu r e and nay for necessary approvals, easements, as sess ments, u ti litv impact 
fees, pe rmits, and such charges required for the s uccessfu l completion of the work. For each day (not counting 
Saturdays and Sundays, and no t counting the day the Design-Builde r su bmits its completed application to the 
authorit y - ) b eyond five (S') days that a jurisdictional auttioritv takes to res pond to a permit application or similar 
permit request th a t is on the p roject’s critical path, the Design B uilde r m ay claim one (1) additional day for the 
achievement of Substantial Completion. 
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§ 3.1.4 The Design-Builder shall be responsible to the Owner for aets-acts , errors, and omissions of the 
Design-Builder’s employees, Architect, Consultants, Contractors, and their agents and employees, and other persons 
or entities performing portions of the Work. 


§ 3.1.6 When the Owner's Design Requirements or applicable law requires that services be performed by licensed 
professionals, the Design-Builder shall provide those services through qualified, licensed professionals. The Owner 
understands and agrees that the services of the Design-Builder’s Architect and the Design-Builder’s other 
Consultants are performed in the sole interest of, and for the exclusive benefit of, the Design-Builder. 


T he Office of School Facil ities (OSFi in conjunctio n with the S tat e Fire M arshal shall determine the enforcement 
and interpre tation of all the applicabl e codes and referenced standards on state bu ildings, including t he 
District’s school facilities. 


§ 3.1.8.1 The Design-Builder shall keep the Owner informed of the progress and quality of the Work. On a monthly 
b asis , o r o therwi se af , agr ee d to hy th e Own e r and D e sign Bu il d e r- As state d i n the Design Requirements, the 
Design-Builder shall submit written progress reports to the Owner, reports, photographsof Work in pro gress, an d 
other data to the Owner electr onically, or through t he Owner’s o p tion, proj ect manageme nt soft ware, showing 
estimated percentages of completion and other information identified below: 
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.12 Additional information as agreed to by th e Own e r and - D e 3ign Bui l der. 
designated bv the Ow ner through its project m anagement soft ware data requirements, 

§ 3.1.8.2 In addition, wh e r e th e Contract Sum is t he-Ges t of th e Work with or wi thou t - a Gu aranteed 

Maximum Pric e , th e D es iffl - Build o r shall i nclud e th e follow i ng addit i onal i nformation in it s progr ess r eports 


*2- Equipm e nt utilization r e po rt^and 

,3- Cost summary, compar i ng actual costs to updat e d co s t e s timat e s. additi on to t he re quirements of $ 3.1.8,1, 

the Design-Builder shall provide similar information through in-pe rson progress report presentations to the Horry 
County B oard of Educ ation each month duri ng one of the Board’s public meetin gs. 


§ 3.1.10 Certifications. Upon th e Owner’s written r e qu es t,-th e D e sign Build e r s hall - obtain from -Design-BuiLder 
shall include in each Application for Pa y ment a certification from each of the Architect, Consultants, and 
Contractors, and furnish to the Owner, these certifications with respect to the documents and services provided by 
the Architect, Consultants, and Contractors (a) that, to the best of their knowledge, information and belief, the 
documents or services to which the certifications relate (i) are consistent with the Design-Build Documents, except 
to the extent specifically identified in the certificate, and (ii) comply with applicable laws, statutes, ordinances, 
codes, rules and regulations, or lawful orders of public authorities governing the design of the Project; and (b) that 
the Owner and its consultants shall be entitled to rely upon the accuracy of the representations and statements 
contained in the certifications. The Design-Builder’s Architect, Consultants, and Contractors shall not be required to 
execute certificates or consents that would require knowledge, services or responsibilities beyond the scope of their 
services. 


§ 3.1.11.3 The Design-Builder shall perform no portion of the Work for which the Design-Build Documents require 
Submittals until the Owner or its designee has approved the respective Submittal. 
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§-4wt - D e s i gn - Bu il d e r' s - Proposa l 
§ 4.4 Design-Builder’s Construction Proposal 

§ 4.4.1 Upon th e Owner’s issuance of a writt e n - cons e nt to proc ee d und e r S e ction -437 2^ th e D e sign Bu i ld e r - shaH 
prepare and submit the Design Build e r’ s P reee sal to th e Owner - ; The Design Bu i ld e r's T he Desi g n-Builder’s 
Construction Proposal shall include the following: 

.1 A list of the Preliminary D e sign documents and other information, including the Design-Builder’s 
olarificntions. - a s sum p tions and d e viations from th e Owner’s Crit e ria, original Proposal D evelopment 
Documents as proposed in the Owner’s procurement leading to this Agreemen t, upon which the 
Design-Builder’s Proposal is based; 

.2 The proposed Contract Sum, including the compensation m e thod and, ifbasod - upon th e Cost of th e 
Work plus a fee, n - writt e n s tat e m e nt - of estimat e d eost organiz e d by trad e categori e s, allowances, 
cont i ng e nci e s, ' D e sign Build e r - s - Fe e , and other i t e m s tha t-e ompris e th e Contraot Sum; method: 

.3 The proposed date the Design-Builder shall achieve Substantial Compl e tion; Com pletion ; 


.6 The date on which the Design-Builder’s Construction Proposal expires. 

§ 4.4.2 Submission of the Design-Builder’s Constru ction Proposal shall constitute a representation by the 
Design-Builder that it has visited the site and become familiar with local conditions under which the Work is to be 
completed. 


§ 5.1.2.1 The Desi gn-Buil de r shall submit three copies of all Construction Docu m ents prepared and submitted to 
Regulatory Agencies as a portion of the permitting and a p proval process for this work. 
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Maintenance of Record Drawings: The Contractor shall maintain at the worksite one (11 record copy of the 
Contract Documents i ncluding approved changes in good o rd er and marke d currently to record chan ge s and 
se lections made during performance of the work. A copy of submittals accepted by the District shall also be 
maintained a t the works ite. Th es e items s hall be available to the Architect and District when present at the 
worksi te. When required by the Contr act Docume nts, the Contractor shall provide record drawings o n all 
increments o f the work such as. by wav of illustration a nd not l i mitation , pl umbi ng, el ectrical, m echa nical, and 
all systems , such as fir e and security systems, incorporated into the work. The Contractor shall fami s h an 
electronic and paper c op y of reco r d drawings of "as-built" detail to the Architect at final completion of all 
work, excluding punch list items as required bv the Contract Documents. 

Professional Certifications: When professional certification of performance criteria for materials, systems, or 
equipm e nt is required bv the Contract Documents, the Di s trict shall be entitled to relv upon the ac curacy a nd 
completeness of suc h c alculations and cert ifi cations. 

Contractor’s Quality Control Program: The Contractor shall in stitute and maintain throughout the contract 
term a quality control program, designed to ensure the work performed is in accordance with the Contract 
Docume nts, i ncluding any changes, at all tim es a nd in all respects. The program shall include pro viding d aily 
su pervision and con ducting frequent inspections bv the Worksite S u perinten de nt!si. 


1. Compliance with Employment Laws: Bv entering into a Contract Agreement, the Contractor agrees to abide 
bv all a p plicable laws pertaining to employm ent inclu di ng, bv wav of illustration and not limitation, the followin g: 

A. Title VII of th e Civil Rights Act of 1964. as may be amended . 

B. Age Discrimination in Employment Act of 1964. as may be amende d. 

C. Title I of the Am eri cans Disabilities Act of 1990. as may be amended. 

D. Equal Pay Act of 1963. as may be amended. 
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E. Fair Labor Standards Act, as may be amended. 

F. South Carolina Wages Act. Code 37-10-10 et sea, as may be amended. 

G. South Carolina Worker’s Compensation Act. Code 42-1-10 et seq.. as may be amended. 

The Contractor shall n ot discrimin ate agains t any employee or a pplicant for employment because of race , 
rei igion. color, sex, age, handicap, or national origin ex cept when such condition is a bona fide 
occupa tional qualification re asonab ly necessary for normal operations of the Contractor. The Contractor, in 
all solicitations or advertisements for employees, shall state the Contractor is an "Equal Opportunity 
E mployer," The Contractor agree s to post in conspicuous places, visible to employees and applicants for 
em ployment notices setting forth the provisio ns of t his nondiscrimination clause and shall include the 
provision of this paragraph in every subcontract or purchase agreement of more t han 
$ 10 . 000 . 

Employment Taxes and Benefits: Unless under order from the Internal Revenue Service or South Carolina state 
government, the District does not wi thhold from t he contract payments any Federal or State income taxes, or any 
employment-related tax es norm ally withheld on the Distric t’s employee s. Furt her, the Distri ct shall not provide any 
employment related insurances or other benefits such as worker’s compensation for th e benefit of any Contractor, 
subcontr actor or supplier employees. 

Project Key Staff - Project Manager: The Contractor shall assign a skilled, experienced, and dedicated Project 
Mana ger to the projec t and i dentified in Exhibit A. The Project Mana g er shall sec ure t he materials of p roper 
quality and quantity t o meet the Contract Documents and mana ge the appropr iat e timing of all m aterials. 
sub-co ntracted work, an d Contr actor pr ovided labor to ensure the continual progress of the work to meet the 
substantial completion date. The Contractor shall not change the Project Manager or the duti es and st atus of the 
Project Manager during the course of the proj ect without a ppr oval of the Di strict. 

Project Key Staff — Worksite Superintendent's): The Contractor shall employ at least one fll full-time, 
competent Worksite S uperinten dent and, if required bv the C ontract Documents, an additional part-time or 
full-time, competent secondary Worksite Superintendent if expedient for the size and sco pe of the project. Exhibit 
A identifie s the W orksite Su perin tendents’). No less than one (D Work site Super inte ndent shall be in attendance 
at the worksite at all times d uring performance of any work bv the Contractor’s o wn fo rces or subc o ntractors and 
during del ivery of any ma terials. The Wor ksite Supe rintendent shall not perform the work of any trade or other 
duties: however, the secondary Worksite Superintendent mav perform part-time work of a trade or the dut ies of 
OS HA Compliance O fficer or fireguard, if approved bv die District The Contra ct or shall no t cha nge anv Worksite 
Su perintendent or the duties or status of same during the course of the proj ect without a pprov al of the District 
The Worksite Supe rint endent^ ) sh all enforce strict discipline and good order among the Con tra ctor’s 
represe ntati ves, agents, employees, subcontractors and s uppliers, 

Worksite Communications: The Project Manager and Worksite Superintendents') are representatives of the 
Design B uilder and communications g iv en to them, either orally or in writing, shall be as binding as if given to the 
Princ ipal of the Design Builder. 
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§ 5.5.1 Unless otherwise provided in the Design-Build Documents, the Design-Builder shall secure and pay for the 
building permit as w e ll as any oth e r permits, fees, licenses, and inspections by government agencies, necessary for 
proper execution of the Work and Substantial Completion of the Project. 
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§ 5.7.2 If the Design-Builder chang e s desires to change anv of the personnel, Contractors or suppliers identified in 
the Design-Build Amendment, including but not l imited to anv contractor or d e sign profession al identi fied bv the 
Design-Builder in its R eq uest for Qualifications response, the Design-Builder shall notify the Owner and provide the 
name and qualifications of the proposed new personnel, desig n professi onal. Contractor or supplier. The Owner may 
reply within 14 days to the Design-Builder in writing, stating (1) whether the Owner has reasonable objection to the 
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proposed new p ersonnel, design professional. Contractor or supplier or (2) that the Owner requires additional time to 
review. Failure of the Owner to reply within the 14-day period shall constitute notice of no reasonable objection. 
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§ S. 7.3.1 If the Owner has reasonable objection to a person or entity proposed by the Design-Builder, the 
Design-Builder shall propose another to whom the Owner has no reasonable objection. If th e rejeot e d person or 


d e cr e as e d by the diff e r e nce, if any, occasion e d by such - ehang e , and an appropriate Gha n g e- Or -de r- s hall be issued 
b e fore commenc e m e nt of th e substitut e p e rson or e ntity - 9 - Work. How e ver, no incr e as e in th e Contract Sum or 
Contract Tim e shall b e allow e d for such chang e unl e s s th e- B es i g n Build e r has act e d promptly - and - r e sp o n s i ve ly i n 
submitting nam e s as r e quired. 


The-In additi on to any O w ner requirements to keep electronic project data up to date, the Design-Builder shall 
maintain at the site for the Owner one copy of the Design-Build Documents and a current set of the Construction 
Documents, in good order and marked currently to indicate field changes and selections made during construction, 
and one copy of approved Submittals. The Design-Builder shall deliver these items to the Owner in accordance with 
Section 9.10.2 as a record of the Work as constructed. 
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§ 5.14.3 The Design-Builder shall reimburse the Owner and ot her con trac tor (si for costs the Owner incu rs that ar e 
payabl e to a s e parat e contractor and other cont ra ctor(s~), re sp ectivel y, incur because of the Design-Builder’s delays, 
improperly timed activities or def e ctiv e con s truction. Th e Own e r shall b e re s ponsibl e to the Design - Build e r-for co s t s 
the-D esign Builder inours b e cau se of a s e pa r at e contractor’s d e lay s , i mprop erly t i m e d activit i e s , damag e-te-the 
Work or defective construction. 

PAGE 16 


rl- Additional co s t s of prof ess ion a l se rvic es : .Chang e Order A ll owable Prici ng: Fo r any change in 

contra ct price, t he Contractor shall pro vi de, item iz e, and justify with a p propriate su p porting data. 
direct costs attributable to the chang e. Direct co s ts attribu t able to th e c hange in work shall be limited 
to the followin g: 

A. Costs o f materials, eq ui pment and process e s to be inc or porated into the work including costs of 

shipp ing, handling, fabrica tin g, sal es ta x 18% required in Horrv County and 9% within certain 
inco rporated part s of the City of Myrtle Beach a s of August 1, 20091. or other such costs inherent in 
the provision a nd delivery of such materials, e qu ipmen t and proc esses by the s upplier or 
manufacturer. 

B. Costs of direct labor based on actual hourly labor rates multiplied by the ac tual wor k h ours requ ired to 

accom pli sh the change in work when s u ch change in work results in additional contract time o r l abor. 

No Contra ctor or subcontractor shall ask for direct labor costs, whe n work requir ed can be 
accomplished with the e xisti ng work force, in conjunction with other concurr ent work, and during the 
current approved contract time. Hie ho urly labor rate for any additional contract time or l abo rers sh all 
be actual hourly rates not to exce ed thirty dollars ($30) per hour unl ess do cume nted proo f of payment 
of a highe r h ourly rate for a specific skilled laborer is ap proved bv the District prior to Change Order 
execution, 

^- Costs ef - kbor, including social security, unemploym e nt insurance, fring e- b e n e fits r e quired by 

agr ee m e nt or custom, and w o rk e rs’ comp e n s ation insurance ^ . Costs of fringe benef its for a dditional 
direct labor, including s o cial security, unemployment or other ta xes, healt h and workers’ 
co mpen sation insuran ces , or other benefits required bv agreement, custom or a p plic ab le laws. S uch 
fringe benefit rate shall not exceed twenty-eight percent (28%) and the District has the right to 
request itemized documentatio n p roving t h e fringe benefit rate used. 

D, C osts of machinery or equipment rented or leased in the short term specifically for completion of the 
a dditional work to be performed. Su ch equipment r ented/lea s ed shall not customaril y be owned by 

Additions and Deletions Report for AIA Document A141™ -2014. Copyright © 2004 and 2014 by The American Institute of Architects. All rights reserved. 

WARNING: This AIA 11 Document is protected by U.S. Copyright Law and International Treaties. Unauthorized reproduction or distribution of this AIA® 

Document, or any portion of it, may result In severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. 

This document was produced by AIA software at 16:07:28 on 11/21/2015 under Order No.0239586208_1 which expires on 07/14/2016, and is not for resale. 

User Notes: (1229084528) 


PAPR - 004440 







the Contractor or a ny subc ont ractor affected by the change but s ha ll be nece ssary to the 
accom p lishment of the work required. Copies of invoices for such rental shall be provided to 
document the cost of rental or lease of machinery or equipment. The District shall not pay for use of 
Contra c tor- or sub contractor-owned e quipment or machinery, wh ich costs are includ ed in the 
overhead computation. 

^- Co s ts of materials, suppli e s and e quipm e nt; including cost of transportation, wh e ther incorporated or 

consum edrE. C osts of permits or inspection fees directly attributable to the change in work and not 
included a s part of the Contractor’s requirements nor attributable to the Contractor’s no nperformance 
or non-conformance to the Contract Agreement. 

F, Other such direct costs directly attributable to the work and approved by the District. 

G, Any add itional cost resulting from an amen dment to performan c e and payment bonds but in no event 

m ore than one percent (1%) after applicat i on of over h ead and profit prov i ded for elsewhere. The 
Contractor shall be responsible for notifying the Su re ty of any changes in the contract price, if 
required by the Surety. 

Costs itemized shall not exceed the unit cost s as listed in the most current issue of Means Construction Cost 
Data or actual costs just ifi ed to t he sat isfact ion of th e Di strict. 

Unallowable Costs: Any costs wh i ch may b e perceived by the Contractor to be indirectly attributable to a 
change in work shall not be included in d irect costs b ut sha ll be considered part of the overhead and 
profit rate applied t o direc t costs. Such costs not to b e inc luded in direct c o sts shall be . by wav of 
illustration and not limitation: 

A - R e ntal eests - of machinery and e qui p m e nt, e xcl us iv e of h and too tey- whe t h e r re n te d from -t h e 

D e sign Build e r - or oth e r -st A . Labor hours and fringe benefi t c osts of the work site superintendents') 
when such cos ts were i ncl uded, or should have been included , in the o r iginal bid submitted or result 
from the Contractor’s i na bility to meet the ap prove d s chedule or required completion date. The 
Contractor must p rove, t o the satisfac tion o f t he Dis t rict, such additional costs are directly attributable 
to any exte nsion of ti me be y ond the last ap proved completion dat e. An increase i n contract price for 
additional site supervisi on sha l l be at the Districts’ sole d is cretio n. 

B. Perceived add it ional costs attribu table to t he Project Manager or s upervi si on and c o ordinat io n of 

subcontractors, suppliers or C ontracto r employees. 

C. Costs related to use, rental, p urchase or replacem ent of equipment generally or customarily necessary to 

accomplish th e work but not to b e incor p orated into the work such as. b y wav of ill ustratio n a nd not 
limitation, hand tools, generat ors, cleaning e qui p ment, scaffolding, signage, fencing, vehicles, fuel, 
and so forth. 

D. Tran spo rtation or travel costs related to the trans po rting o f hired o r contr a cted supervisors, workers or 

subcon tractors to and from the worksite or between worksites or to pick- up and deliver materials. 
equipment and processe s to th e worksite bv the Contractor’s or sub con tr actor’s own force s i ncludin g 
parking, to lls, fines, meals , pe r diem , h otel, living expenses, or other s uch co sts. 

iS- Costs of pr e mium s for all bonds and in s uranc e , p e rmit f ees , and sal e s, -u s e or s im il ar taxes r e lated to 

th e Work: and E. Cost s attributable to ex pediting delive ry of materials, eq uipment or proce sses 
incl uding telephon e calls, facsimile transmissions, c opying, emplo yee labor and benefits, and so 
forth. 

F. Costs attributa bl e to m ai ntaining a local office, home off ic e or corpora te office a s well as office staffing. 

equipment and con sumables, and so forth. 

G. Costs for main t aining on-site facilities, including work tr ailers, telephones, com puters, licenses. 

temporal’/ utilities , and so forth. 

H. Contracted services such as account an ts, payroll service providers, a tt orney s, catering and so f orth. 

I. Cat ering or vending services, portable toilets, dumpsters, and so forth. 

J. Other suc h ind irect costs of doing business or costs normally considered inclusive in Overhead- 

Allowable Overhead and Profit Charges: Additional overhead and profit attributable to the change in contract 
pricing shall not ex ceed the following: 

A. For work performed bv the Contractor’s own forces, a maximum of ten percent (10%1 of the allowable direct 
costs or the unit pricing n egoti ate d at the time of award. 

B. For work performed bv a subcontractor’s own forces, a maximum often percent (10%1 of the allowable direct 
costs. 


Additions and Deletions Report for AIA Document A141™-2014. Copyright ©2004 and 2014 by The American Institute of Architects. All rights reserved. 
WARNING: This AIA* Document is protected by U.S. Copyright Low and international Treaties. Unauthorized reproduction or distribution of this AIA'“ 
Document, or any portion of it, may result In severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. 
This document was produced by AIA software at 16:07:28 on 11/21/2015 under Order No.0239586208_1 which expires on 07/14/2016, and is not for resalt. 
User Notes: (1229084528) 


10 


PAPR - 004441 







C. For work performed by a subc ontractor, over head and profit of a maximum of five percent (5%) is 
allowable by the Contra ctor for administration of the sub-contract, 

76 - Add i tiona l- co s ts e f s up e rvision and field offic e personn el-d ir e ctly attri b utabl e to th e change. R etainage: 

The District r equires a retain aee of three and one-half percen t (3.5% ') of t he tot al contrac t price, as may be a mended 
by any approved Change Order, to be withh eld from the C ont ractor's pa yments t hroug hout th e term of the 
Agreement and payabl e at the time of final payment after al fal l com pletion o f all work to be performed and all 
re quirements established in the Agreement and acceptance by the District, bl submittal of all closeout documents, 
and cl submittal of an affidavit of payment of debts/claims, if requested by the District, for eve ry subcontractor who 
performed work on the project evidencing they have received final payment of undisputed work and retainaee 
withheld. As a condition of the contract, no more than three and one-half percent (3.5%) sh all be retaine d from the 
progress payme n ts of any subcontractor by the Contractor until final completion of that portion of the w ork. 

Prompt payment of retainage to all subcontractors at final completion of their accep table work regardless of timing 
during the contract is mandatory. The Con tractor shall, at fi nal completion, ensure no amount of the Contractor’s 
retained funds is allocable to the completed and accepted work of any subcontractor nor to materials or equipment 
purchased from any su p plier unless such amou nts are in dis pute and the Contractor has not requested payment for 
such dis p uted amounts to date. S u ch amo unts in dispute shall be identified on the Contractor’s affidavit of payment 
of debts/claims submitted with final documents. 
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§ 7.1.2 The Owner shall render decisions in a timely manner and in accordance with the Design-Builder’s schedule 
agreed to by the Owner. The Owner shall furnish to the Design-Builder, within 15 days after receipt of a written 
request, information necessary and relevant for the Design-Builder to e v al ua te, giv e notic e- of or en f o rc e m e chan ic’s 
lien righ ts . S uc h informat i on s hal l i nclud e a corr e ct - s tat e ment of th e r e cord l e gal title to th e property on which the 
Proj e ct is -lo cat e d, u s ually r e f e rred to as th e site , and th e Ow ne r’ s inter e st therein. g ive not ices of project 
commencement and take other action to p rot ect the int egrity a nd exclu sivi ty of t he projec t payment bondfsl, 
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§ 7.2.4 The Owner shall cooperate with the Design-Builder in securing building- l and de velo pment , zo ning, and 
other permits, licenses and inspections. 


§ 7.2.7 Prior to the execution of the Design-Build Amendment, the Design-Builder may request in writing that the 
Owner provide reasonable evidence that the Owner has made financial arrangements to fulfill the Owner’s 
obligations under the Design-Build Documents and the Design-Builder’s Proposal. Th e r e aft e r, th e D e sign Build e r 
may only r equ e s t a uoh e vid e nce if (1) th e Owner fails to mok e paym e nt s to th e D es ign Build e r as th e D e sign Build 
D o cument s r e quir e ; (2) a chang e in th e Work mat e riai l y -c han ges t h e Contract Sum; or (3) th e D e sign - Build e r 
id e ntifi e s in writing a reasonable conc e rn regarding the Own e r’s ab i lity to make payment w he n d u e. The Owner 

sha H -fu rnish such e vid e no e as - a condit i on pr e c e d e nt to comm e nc e m e nt or continuation of the Work or th e portion of 

th e- Work aff e ct e d by a material chnng e . - After th e- Qwn e r furni s h es th e e vid en c e , the Own e r s hal l n o t mat e rially vary 

s u e h-financial arrang e m e nts withoutprior notic e to th e D e sign Build e r.P roposal.. 
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§ 7.3.2 Upon review of the Submittals required by the Design-Build Documents, the Owner or its designee shall 
notify the Design-Builder of any non-conformance with the Design-Build Documents the Owner discovers. 


If the Design-Builder defaults or neglects to carry out the Work in accordance with the Design-Build Documents 
and fails within a ten-day period after receipt of written notice from the Owner to commence and continue 
correction of such default or neglect with diligence and promptness, the Owner may, without prejudice to other 
remedies the Owner may have, correct such deficiencies. In such case, an appropriate Change Order shall be issued 
deducting from payments then or thereafter due the Design-Builder the reasonable cost of correcting such 
deficiencies. If payments then or thereafter due the Design-Builder are not sufficient to cover such amounts, the 
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Design-Builder shall pay the difference to the Owner. For Work on the critical path to beneficial occupancy of the 
Project for defined component thereof) the ten-dav period refe renced herein is reduced to five (51 days during the 
60 days prior t o substantial completion as shown o n the last sc hedule properly sub mitted under § 3.1.9. 


§ 8,1 .4 LIQUIDATED DAMAGES FOR L ATE SUBSTAN TIAL A ND FINAL COMPLETION OF THE WORK. 

The Owner and the Contra ctor agree that time is o f the essence and th at the Owner will suffer significant damage, 
hardship, and loss if the Work is not substantially completed within the Contract Time. Damages the Owner w ill 
i ncur as a result of breach of contract b y failure to achieve subs tan tial completion are: use o f relocatable classrooms; 
use of alternate sites for the educational program; disruptio n of class l ocations: disruptio n of athletic program; 
disruption of public service activities plan ned for the project: loss of rental o f the project: security ri sks due to 
comingling of project workers with additional persons on and near t he site; additional safety risks of equipment, 
vehicles, and unfinished work on the campu s during the academ i c term; general disruption of t he teaching and 
learning process due to project activities during th e academic term : m oving equipment during the academic term 
when students and full staff are present: harm to the Owner’s reputation and established goodwill among the 
community, parents, students, and staff due to late deli very of the project: loss of student morale and academic 
performance due to the ongoing Work during the academic term; harm to the Owner’s public relations: disruption 
and inefficiency of the management of all the Owner’s facilities and other c urrent construction projects. T he 
measurement of such damages is difficult. Acco rdingly, such dam ages are conve r ted to Liquidated Damages as 
follows: for ea ch day the Work i s not Su bstantially Co m plete beyond the ContracfTime allowed for Substantial 
Completion, liquidated damages of $1000 will be due fr om the Design -Builder to the Own er: Jbr each day the 
Work is not Finally Complete beyond the Contract Time allowed for Final Completion, liquidated damages of $500 
w ill be due from the Design- Builder to the Owner. 
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§ 8.2.3 This S e ction 8 .2 do e3 not preolud e recov e ry of damag es f o r d e lay by cither party u nd e r oth e r p rovisions of 
th e D e sign Build Docum e nts. - 

§ 8.2.3 Weather Delays: When adverse weather conditions are the basis for a request for a dditional time, such 
re quest shall be docum en ted bv data substantiating the weather conditions a ) were abnormal for a period of time 
which could not have been reasonably an tici pated: b) had an adverse effect on the work scheduled, and alternate 
work una ffe cted by the weather could not have been do ne: a nd c) had an adverse effect on the construction schedule 
such that the loss of work time will a d versely impac t th e established completion d at e. The Contractor m ust make 
every effort to mitigate the potential effect of t he weather on the c onstruction schedule including, bu t not limited to. 
rescheduling of subcontractors, pumping water fro m work a reas, rescheduling wor k hours to alternate work days 
within the work week, or other such actions. Such time e xte nsion req uest shall be in wr iting and submitted to the 
District for approval within ten flOt days from the aid of the event causing t he impact on th e constru ction schedule. 
An extension of time n o t requested w ithi n the appropriate time period shall not be co ns idered. The a p proved 
extension o f ti me shall be incor p orated in the next Chanee Ord er. 

§ 8.2.4 Anticipated Weather Delays: A total of two (2) days per calendar month fnon-cumulativef shall be 
antic ipate d bv the Contractor as "adverse weather." and suc h time shal l no t be considered justification for an 
exte nsion of time. Such anticipated adverse weather days are esta bli shed only for normally scheduled work days, 
excludi ng Saturdays. Sundays and major holidays, unless such adverse weather conditions on those da vs are severe 
enough to impact the scheduled work on the following work day. If ad vers e weather days beyon d the two (2) davs 
anticipated are substant iate d and the Contractor could not mitigate the i m pact of the addition al adverse weath er 
davs. an extension of time may be al lowed o nly to the extent of the actual impact on the last approved construction 
schedule and only to the extent of one (If full day of extended time for each full working day of adverse weather 
conditions which prevented a fortv-hour work week wi thin a s even ( 71 day cal endar wee k. A request for ad verse 
weather extension shall not be allowed after the date established for s ubstantial completion. 
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§ 9.3.1 At least tea -TWENTY ONE days before the date established for each progress payment, the Design-Builder 
shall submit to the Owner an itemized Application for Payment for completed portions of the Work. The application 
shall be notarized, if required, and supported by data substantiating the Design-Builder’s right to payment as the 
Owner may require, such as copies of requisitions from the Architect, Consultants, Contractors, and material 
suppliers, and shall reflect retainage if provided for in the Design-Build Documents. 


Th e Own e r shall, within sev e n days after rec e ipt of th e D e sign-Builder’s Application for Payment SE E § A.l.5.1.3 
FOR SCHEDULE, In accordance with the sch edule set forth in S A.l.5.1.3. the Owner issue to the Design-Builder 
a Certificate for Payment indicating the amount the Owner determines is properly due, and notify the 
Design-Builder in writing of the Owner’s reasons for withholding certification in whole or in part as provided in 
Section 9.5.1. 
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repeated or substantial failure to carry out the Work in accordance with the Design-Build Documents. 


§ 9.6.4 The Owner has the right to request written evidence from the Design-Builder that the Design-Builder has 
properly paid the Architect, Consultants, Contractors, or other person or entity providing services or work for the 
Design-Builder, amounts paid by the Owner to the Design-Builder for the Work. If th e D e sign Builder fa i ls to 
famish-s tich evt d e nee within s e v e n days, th e-Owner shall have the right to contact the Architect, Consultants, and 
Contractors to ascertain whether they have been properly paid. The Owner shall have no obligation to pay or to see 
to the payment of money to a Consultant or Contractor. -e xc e pt a s may otherwi s e ber equired byfawvCon tr act or. 


V^. I y furi II i »;n i 
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§ 9.8.2 When the Design-Builder considers that the Work, or a portion thereof which the Owner agrees to accept 
separately, is substantially complete, the Design-Builder shall pr e pare and submit to th e Own e r submit to the Owner 
an occ up ancy permit issued by the South Carolina Office of Schoo l F acilities and a comprehensive list of items to be 
completed or corrected prior to final payment. Failure to include an item on such list does not alter the responsibility 
of the Design-Builder to complete all Work in accordance with the Design-Build Documents. 


§ 9.8.3 Upon receipt of the Design-Builder’s list, the Owner shall 


the Work.. If the 


Owner’s review discloses any item, whether or not included on the Design-Builder’s list, which is not sufficiently 
complete in accordance with the Design-Build Documents so that the Owner can occupy or utilize the Work or 
designated portion thereof for its intended use, the Design-Builder shall, before issuance of the Certificate of 
Substantial Completion, complete or correct such item upon notification by the Owner. In such case, the 


Design-Builder shall then submit a request for another 


' of the Work bv the Owner. 
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§ 9.8.5 When the Work or designated portion thereof is substantially complete, the Design-Builder will p r e par e for 
th e Own e r’s signature obtain for the Ow ner a n occupancy permit issued by the South Carolina Office of Scho ol 
Facilities and a Certificate of Substantial Completion that shall, upon the Owner’s signature, establish the date of 
Substantial Completion; establish responsibilities of the Owner and Design-Builder for security, maintenance, heat, 
utilities, damage to the Work and insurance; and fix the time within which the Design-Builder shall finish all items 
on the list accompanying the Certificate. Warranties required by the Design-Build Documents shall commence on 
the date of Substantial Completion of the Work or designated portion thereof unless otherwise provided in the 
Certificate of Substantial Completion. 


§ 9.9.2 Immediately prior to such partial occupancy or use, the Owner and Design-Builder shall jointly i n s p e c t 
review the area to be occupied or portion of the Work to be used in order to determine and record the condition of 
the Work. 
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.2 failure of the Work to comply with the requirements of the Design-Build Documents; or 
.3 terms of special warranties required by the Design-Build Dooum e nt s . D ocument s: 

.4 post-occupancv servic es to be provided bv or through the Design-Builder, 
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§ 11.2.1 Before or After Substantial Completion. The Design-Builder shall promptly correct Work either rejected 
by the Owner or failing to conform to the requirements of the Design-Build Documents, whether discovered before 
or after Substantial Completion and whether or not fabricated, installed or completed. Costs of correcting such 
rejected or nonconforming Work, including additional testing and inspections, the cost of uncovering and 
replacement, and compensation for any design consultant employed by the Owner whose expenses and 
compensation were made necessary thereby, shall be at the Design-Builder’s expense. 
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§ 11.2.2.1 In addition to the Design-Builder’s obligations under Section 3.1.12, if, within on e y e ar aft e r the dat e of 
S u bstantial Compl e t io n of th e Work or d es ignat e d portion th e r e of or aft e r - fo e dnt e- for commenc e m e nt ofiwnr - rnnti e s 
es t ablish ed und e r S e ction 9,9.1, or by t e rms of an applicabl e s p e cial warranty-r e quired by th e D es ig n -Build 
Docum e nt s , the three-ve ar duration of the D esi gn-Builder’s post-occunancv obli gations., any of the Work is found 
not to be in accordance with the requirements of the Design-Build Documents, the Design-Builder shall correct it 
promptly after receipt of written notice from the Owner to do so unless the Owner has previously given the 
Design-Builder a written acceptance of such condition. The Owner shall give such notice promptly after discovery 
of the condition. During the on e- v e a r- t his period for correction of the Work, if the Owner fails to notify the 
Design-Builder and give the Design-Builder an opportunity to make the correction, the Owner waives the rights to 
require correction by the Design-Builder and to make a claim for breach of warranty. If the Design-Builder fails to 
correct nonconforming Work within a reasonable time during that period after receipt of notice from the Owner, the 
Owner may correct it in accordance with Section 7.9. 

§,11.2.2.2 Th e on e y e ar T his year period for correction of Work shall be extended with respect to portions of Work 
first performed after Substantial Completion by the period of time between Substantial Completion and the actual 
completion of that portion of the Work. 

§ 11.2.2.3 Th e on e v e ar -This p eriod for correction of Work shall not be extended by corrective Work performed by 
the Design-Builder pursuant to this Section 11.2. 
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§ 11.2.5 Nothing contained in this Section 11.2 shall be construed to establish a period of limitation with respect to 
other obligations the Design-Builder has under the Design-Build Documents. Establishment of the on e- year 
two-vear period for correction of Work as described in Section 11.2.2 relates only to the specific obligation of the 
Design-Builder to correct the Work, and has no relationship to the time within which the obligation to comply with 
the Design-Build Documents may be sought to be enforced, nor to the time within which proceedings may be 
commenced to establish the Design-Builder’s liability with respect to the Design-Builder’s obligations other than 
specifically to correct the Work, 


If the Owner prefers to accept Work that is not in accordance with the requirements of the Design-Build Documents, 
the Owner may do so instead of requiring its removal and correction, in which case the Contract Sum will be 
reduced as appropriate and equitable. Such adjustment shall be effected whether or not final payment has been 
made. Acceptance of No nconformi ng Work may only be evidenced by written agreement specifying the 
nonconformity and the Owner’s informed consent to accept it. Nonconforming Work s h all not become accepted 
Work bv inaction or im plica tion. 
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§ 12.3 Upon execution of the Agreement, the Design-Builder grants to the Owner a limited, irrevocable and 
non-exclusive license to use the Instruments of Service sol e ly and e xdt t sively -for purposes of constructing, using, 
maintaining, altering and adding to the Proj e ot, provid e d that the Own er s ubstant ia lly performs its obl ig ations, 
i ncludi n g prompt - paym e nt of all sums wh e n du e , und e r th e D e sign Build Document s . Project. . The license granted 
under this section permits the Owner to authorize its consultants and separate contractors to reproduce applicable 
portions of the Instruments of Service sol e ly and e xe l usiv ely-for use in performing services or construction for the 
Project. If the D es ign Build e r rightfully t e rmin a t e s this Agr ee m e nt for caus e as pro vide d i n S e ction 13.1. 4 o r 
13.2.1 th e lic ense grant e d in thi s S e ction 12.3 shall t e rminate. 

1.2.3.1 PROTOTYPE. The Owner shall have the right to use the Instruments of Service as a 
"prototype" design unde r S outh Carolin a Board of Architectural Exa m iners reg ulations and polici es. Any 
architect receiving.th e original plans fro m the Owner must first acknowledge and accept full res ponsibility 
for the a de quacy of t h e design fo r its new project, as well as absolve the or iginal Arc hitect of any 
responsibility of any kind as relat es to the original design. S hould the Owner provide the Documents 
an d/or Specifications to the Architectfs) fo r oth er Projects, then the original Architect, if not retained for 
the other proiec tfs) . sha ll be re lieved of a ny liabilities arising out of the other Pr oie ctfsl and the O wner will 
indemnify and hold harmless the ori gin al Architect from any Claims arising out of such other ProiectfsI. 

§ 12.3.1 The Design-Builder shall obtain non-exclusive licenses from the Architect, Consultants, and Contractors, 
that will allow the Design-Builder to satisfy its obligations to the Owner under this Article 12. The Design-Builder’s 
licenses from the Architect and its Consultants and Contractors shall also allow the Owner, in the event this 
Agreement is terminated for any reason oth e r than th e d e fault of th e Own e r - e r-i fl th e ev e nt the Design Build e r’ s 
Archit e ct, Consultant s , or Contractors t e rminat e th ei r agr ee m e nts with th e D e sign Build e r for cause,- to obtain a 
limited, irrevocable and non-exclusive license 3ol e ly and e xclu s iv e ly for purposes of constructing, using, 
maintaining, altering and adding to the Project, provid e d that th e Own e r (1) agr ee s to pay to th e Architect, 

Consultant or Contractor all amounts due, and (2) provid e th e Arohiteot, Con s ultant or Contractor with th e Own e r’s 
w ritten agreement to ind e mnify and hold harml e s s th e Archit e ct, Con s ultant - or Contractor from all costs and 
e xpenses, i nclud i ng th e oost o f d efense r rel» ted to c l aim s and causes of action a sserted-by-any-third person-erentity 
to th e e xtent - r.ucheor.tr . and exp e ns e s aris e from - th e Owner’s alt e rati o n - or us e- of th e Instrum e nt s- of -Se rvic e . subiect 
to South Carolina regulations and policies concernin g s uccessor design professionals... 

§ 12.3.2 In the event the Owner alters the Instruments of Service without the author’s written authorization or uses 
the Instruments of Service without retaining the authors of the Instruments of Service, the Owner releases the 
Design-Builder, Architect, Consultants, Contractors and any other person or entity providing services or work for 
any of them, from all claims and causes of action arising from or related to such uses. The Own e r, to th e e xtent 
permitted by law ^ further agre e s to ind e rrmify - and hold harmless the D e sign - Build e r, Arohiteot, Consultants, 

Contractors and any other person or entity providing services - or work for any of th e m, from all costs and exp e ns es; 
including th e cost of d e fens e , r e lat e d to claims and caus e s of action ass e rt e d by any third p e rson or ontity to the 
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ext e nt suc h c osts and e xp e ns e s arise fr e m - th e -Owner’3 alteration or use of the Instruments of Servic e und e r this 
Scctionl 2.3.2. The terms of this Section 12.3.2 shall not apply if the Owner rightfully terminates this Agreement for 
cause under Sections 13.1.4 or 13.2.2. 
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§ 13.1.6 In the event of termination not the fault of the Design-Builder, the Design-Builder shall be compensated for 
Work performed prior to t e rmination. tog e th e F w ith - R e imbursabl e Exp e nses th e n due t e rmination and any other 
expenses directly attributable to termination for which the Design-Builder is not otherwise compensated. In no event 
shall the Design-Builder’s compensation under this Section 13.1.6 be greater than the compensation set forth in 
Section 2.1. 


§ 13.2.1.3 If one ofthe reasons described in Section 13.2.1.1 or 13.2.1.2 exists, the Design-Builder may, upon seven 
days’ written notice to the Owner, terminate the Contract and recover from the Owner payment for Work executed, 
including reasonable overhead and prefife -profit on that executed Wor k, and costs incurred by reason of such 
t e rmination, and dama ge s r -terminat ion. 
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§ 13.2.2.4 If the unpaid balance of the Contract Sum exceeds costs of finishing the Work and other damages 
incurred by the Owner and not expressly waived, such excess shall be paid to the Design-Builder. If such costs and 
damages exceed the unpaid balance, the Design-Builder shall pay the difference to the Owner. The obligation for 
such payments shall survive termination of the Ge n t- r ac t -rCon tract and are expres s ly inclu ded in the performance of 
t he Work covere d by the Design-Builder’s pe rfor mance b ond. 


§ 13.2,4.3 In case of such termination for the Owner’s convenience, the Design-Builder shall be entitled to receive 
payment for Work executed, and costs incurred by reason of such t e rmina ti on, along with r e a son abl e ov e rh e ad and 
prof i t on th e Work not o x e eut e d Ttennination. 


§ 14.1.2 Time Limits on Claims. The Owner and Design-Builder shall commence all claims and causes of action, 
whether in contract, tort, breach of warranty or otherwise, against the other, arising out of or related to the Contract 
in accordance with the requirements of the binding dispute resolution method selected in Section 1.3, within the time 
period specified by appl i c a ble-la w, but in any ca s e not more than 10 y e ar s aft er t he date of Substantial Compl e tion 
of the Work. Th e- Qwner and D e sign -Builde r waiv e al l claim s and ca u s es of action not comm e nced in accordanc e 
with this Seetlon H.l ,2. 1aw. 
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§ 14.4 d b2 If advers e weather conditions are th e basis - for a Claim for additional tim e , such Claim shnh - be 
deemnented bydat a substnntint i n g-t h a t -we ath e r con ditio n s w e r e abnor ma l fo r the p e riod of tim e , - em dd nothave 
b ee n -re asonably anticipat e d, and - ha d a n adverse eff e ct on th e sch e duled con s truction. - 


,2 damages incurred by the Design-Builder for principal office expenses including the compensation of 
personnel stationed there, for losses of financing, business and reputation, and for loss of profit 
except anticipated profit arising directly from the Werfe Work and otherwise a va ilable under this 
Agreement. 
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§ 14.2.8 If a Claim relates to o r is th e subject of a m e chanic’s l ien, the p a rty as s erting such Claim may proc e ed in 
oocordane e -with applicable law - t o eemp l y - w i dt^ h-e- liennetic e or filing deadlines. 


§ 14.3.2 The parties shall endeavor to resolve their Claims 1 
o therw ise , shall be admini s tered by th e Am e rican - Arbitration Association in accordanc e with its Construction 
Industr - y Mediation - Proc e dur e s m e ff e ct on the dat e of th e Agr ee m e nt. A r e quest for m e diation shall b e made in 
writing, delivered to the other party to th e- Gontraet, and filed with th e person or -e ntily administ e ring the mediation. 
The r e qu e st may be made coneure e ntlywithdh el i l mg - ofbifldmg dispute - resolution proc ee dings bu t, in s u c h e v e nt, , 
mediation shall proceed in advance of binding dispute resolution proceedings, which shall be stayed pending 
mediation for a period of 60 days from the date of filing, unless stayed for a longer period by agreement of the 
parties or court order. If an arbitration proce e ding is stayed pur s uant to this Section 1 4 .3. - 2 ; - th e par t ies - may 
non e the le ss proc ee d to th e s e l e ction of the orbitrator(s) and agr e e upon a schedule for later proceedings. 


§ 44 . 4 A rb itra t i o n 

§ 44 .44 If th e parti e s - hav e sel e ct e d arbitrat i on-a s-t h e- m e thod for bind ing- d is pute resolution in S e otion - 4.3, a n y 
Claim subj e ct to, but not resolv e d - by, -me diation shall be s ubject to arbitration which, unle ss the parties mutually 
agr ee ot h e rwis e , s hall b e admini stere d by th e Arn erk m n- Arbk ra t i on Assoc iati on in aeee r dan ee with its Con str uction 
Industr y Ar bi trat i on Ru l e s in eff e ct on th e dat e of th e Agr eeme nt. A d e m a nd for arb i t rati on shall bemude i n wr i t i ng s 
d e liv e r e d to th e oth e r party to th c- Contraot, and f iled wit h th e p erson er e nt i ty adminis te ring th e arbitration. Th e 
party filing a n o tic e of demand for arb itr ation must a s s e rt i n t h e de mand a ll Claim s th e n kn e wn- to tha t p arty - on 
wh i ch arbitr a t i on i s- p e rm i tt e d t o b e d e man de d ? 

§ 1 4 . 4 .1.1 A rde mand f o r arbitration - shall b e mad e no e arlier than concurr e ntly with the filing - of a r e quest for 
medi a t i on, - but in no e v e nt- s ha ll i t b e mad e aft e r t he d a t e-w h e n - th e in st i tu t i on of l e gal or e quitable p roceed ing s ba se d 
on th e Claim - would be barr e d by -the- a p p l icab le-s tatut e of l i mit atio n s- or statut e of repos e . For statute of limitation s or 
s tatute o f r e pos e purpo se s, -re e eip t - of -a vvritt e n d e man d fo r nrbitration by th e per s on or entity administerin g-the 
arbitra t io n s hall co ns titute th e in s tituti o n o f le ga l or e quitabl e proc e ed i n g s bas e d o n th e Claim. 

§ 1 4 . 4 .2 The award r -e nd et-e d d y th e ar bi trator or -arbit rators sh a l l - b e T in a i , - and -j udgm e nt may b e ent e r e d upon it in 
accordance w it h ap p licabl e law in any o o urt hav i ng juri s diction. 

§ 1 4.4.3 Th e for e g o ing agree m e nt to arbitrat e? a nd oth e r agr ee m e nt s to - arbitrat e w i th - a n- additional - p e r s on -o r e ntity 
duly consent e d to by par t ie s to the Agreement, shall b e s pecifically -e nforceable und e r applicabl e l aw in any court 
having jurisdiction th e r e of. - 

§ 14.4.4 Cons olidat i on or Jo i nd e r 

§ 14 . 4 . 4 . 1 Eith e r - party, at it s- sole discr e tion; may consol i dat e an arbitration conduct e d und e r this Agr ee m e nt with 
any other arbitration to which it is a party -pr ovi de d that (1) the arbitration agr ee m e nt gov e rning the other arbitration 
p e rmits - eonsolidation, (2) the arbitrations to b e consolidated substantially involv e common qu e stions of law or fact, 
and - { - 3) th e arbitrations e mploy materially similar - proc e dural rules and m e thod s for sel e ctingarbitrator(s). - 

§ 1 4 . 4 . 4 .2 Eith e r party, at its sol e- discr e tion, may includ e by joind e r p e rsons or e ntities substantially involv e d in a 
common qu e stion of law or faot. whos e pr e sence is requir e d if complet e r e li e f is to be - accord e d in arbitration, 
provid e d that th e party sought to be join e d consents in writing to such joind e MSons e nt to arbitrat i on - involving an 
additional p e rson or entity shall not constitut e- eensent to arbitration of - any claim, dispute or other matter in q uesti on 
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ti nd e r this S e ction 14.4, wh c th e r - by joind e r or consolidation, th e sam e rights of joinder and consolidat i on as th e 
Own e r and Design -B uild er- und e r this Agr ee m e nt. ' 


The Contract shall be governed by the law of the place where the Project is lo cat e d except that, if the parties have 
se lect e d arbitration as - th e m e thod of binding disput e r e solution, the F e deral Arbitration Act shall govern 
SeotieB-14r4docated. 
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Written notice shall be deemed to have been duly served if delivered in person to the individual, to a member of the 
firm or entity, or to an officer of the corporation for which it was intended; or if delivered at, or sent by registered or 
certified mail or by courier service providing proof of delivery to, the last business address known to the party 
giving notice. Writte n notice may als o be est ablishe d by ac knowle dgemen ts and responses exchange d via 
electronic communications such as electronic mail or any internal messaging functionality of BIM and/or project 
management software used by the parties for the pr oject. 
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Conduct of the Design-Builder’s Principals, Employees, Agents and Representatives 

__ The safety a nd security of District st a ff, students and the general public are of utmost priorit y to the 

District. To that end , the Design Builde r sha ll be responsibl e for en suring compl ianc e by the Des ign Buil der and 
any employees, agents or representative s, or subco ntr actors of the Design-Builder, including all Des ign 
Consultants, to the followin g: 

A. No drugs, alcohol, knives, firearms or other weapons on District property, whether or not there is an 
existing occupied building. 

B. No frate rnizing wit h, threats to. or use of abusive or profane language in the p resence of st uden ts, parents, 
visitors, or District representatives, agents, or em ployees. 

C. No improper attire, actions or gestures while on any District property. 

No smoking on District property in conformance to Horry County Board of Education policy. Violations 
of such policy shall result in a civil pena lty of up to $1.000 per occurrence to the indi vidual r esponsibl e 
and/or t he Archite ct f or whom the individual is a Princi pal, emplo yee, agent or representati ve. 

D. Secure SLED (State Law Enforcement Division) criminal background checks on all the 
Design-Builder’s Principal s, empl oyees, ag ents, and representatives, and subcontractors, performing work on 
District property and contractu al ly require the same of all Design Consulta nts, their employees, agents, and 
re presentatives. No employees, agents or represe nt atives, or subc ontracto r s, of the and Design Buil der h aving 
committed violent crimes, crimes against child re n, or crimes of moral turpitu de are allowe d access t o the 
District’s premises. Such SLED criminal backgrou nd c hecks s hall be m aintai ned on file i n the offic es of the 
Design Bu i lder and made available to appropriate Dis tri ct person ne l or the Distri ct’s le gal counsel 
im mediately upo n reques t. 


Promotional Materials 

The Desig n Bui lder shall have the right t o inclu d e photographic or. artistic representations of the design of 
the Project among the Design Builder’s promotional and professional materials. The Design 
Builde r shall be given reasonable access to the c ompleted Project to m ake such representations. T he District 
shall provide profes siona l credi t for t he Arch itect and D e s i g n Builder in the District’s promotional 
materials for the Project. T he Archit ect shall not make any representations in promotional and professional 
materials other than the identification of the District without the District’s approval of the written copy prior to 
submission, printing and distribution. This conditio n shall survive termination or completion of this Agreement. 
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Drug-Free Workplace 


The Architect and the Architect’s Design Con sultan ts shall be re sponsible for initiating, maintaining and 
supervising all drug-free programs in connection with the performance of thi s Agreement. The drug- free programs 
shall conform to Title 44. Chapter 107. § 44-107-10 through § 44-107-90 of the South C aroli na Code o f Laws as 
may be amended. 


Right to Audit Project 

The District shall have the right to audit the books and records of the Architect to the extent that the books and 
records relate to the pe rfor mance o f this Agreement and shall include all pricing and Chang e Orde r data. Such 
books and records related to the work covered under this Agreement shall be maintained by the Architect for 
a period of not less than three (31 years from the date of final payment to the Architect under this Agreement. 
This requirement shall also, appl y to any Design Consultants performing services under the Architec t’s dire ction. 

The Office of Gen eral Ser vices o f the State of South Carolina, or any auditor under co ntract w i th the District has 
the right to a udit the Arc hi tect’s records related to any Project incorporated under thi s Agreement during the time 
fr ame stated in the previou s paragraph. The Architect shall ensure th at all record s pertaining to any Project are 
available for inspection at the location specified by the District within seventy-two (721 hours of notification at 
no additional cost to the Distric t. This requirem ent shall survive term ination or co m pletion of the Agreem ent. 

Traffic Control On-Site and Off-Site: The Design-Builder shall conduct its operations in a manner to not 
interrupt p edestrian or vehicle traffic except as a p proved bv the Distr i ct and the So uth Carolina Department of 
Transportation. The work site shall be confined to the smallest are a possible all o wing maximum use of street s, 
si dewalks, parking areas or other pedes tria n areas and reduce to a minimum any hazar d t o traffic or p e destrians . 
The Design-Builder shall use worker an d traffic co ntrol signs and devices necessary to comply wit h Se ction VI o f 
U.S. Department of Labor. Federa l Hi ghway Admi nistration. Manu al on Uniform Traffic Cont rol Devices f or 
Stre ets and Highways (Washington. DC: GPOl as mav be amended, to f acilitate traffic control on public roads. 
street s, or highways when work performed ob structs pu bl ic tra ffic. When such traffic areas are obstructed to any 
extent bv work in progress, workers equipped with flags shall direct vehicle and pedestrian traffic. The workers so 
designated shall not be a ssi gned a ny oth er dut ies w hile engaged in directing traffi c. 

Sa fety Designee: The Design-Bu ild er shal l d esignate a competent individual at the worksite whose duty shall 
be the preventio n of accidents and the implementation a n d monitoring of all OSHA construction safety standards 
and requirem en ts. The c om petent individual s h all serve as spotter where there is exposur e of pede stria ns, student s. 
p arents, or visitors to falling debris and, in addition, shall ensure on a dai ly basis th a t all fencing o r other safety 
barriers are in an upright position to p r event ingress and egress to "lav down" areas or work areas bv unauthorized 
indi viduals. 


Licenses and Permits: During the term of the contract, the Contract o r shall b e _ responsib le. _ f or obta ining 
and maintaining in good standin g, all lic en ses (including professional licenses, if any), permits. 
inspe ctions and related fees for each o r an y such li censes, permits and/or inspections required bv state, count y. 
city or other government entity or unit to accomplish the work spec ifie d in this s o licitation and the contract. 

__ Iran Divestment Act: The Iran Divestment Act List is a list published bv the f State! Board pursuant to 

Section 11- 57-310 that identifies persons engaged in inves tm ent activi t ies in Ira n. Currently, the list is available at 
the following URL: http://procurement.sc.gov/PS/PS-irandivestment.phtmf.1 C onsistent with Section 11 - 57-310(B l. 
the Contractor shall not contract with a ny person to perform a part of the Work, if. at th e tim e you enter into a 
subcontract, that person is on the then-current version of the Iran Divestment Act L ist 

Immigrant Workers: The "South Car olina Illegal Immigration and Reform Act" requires al 1 e mployers to verify th e 
legal status of new employees and pr ohibits employment of any worker who is not le gally i n this c oun try and 
authoriz ed to work. Effective Janu ary 1,2012, all South Car olina employers are required to enroll in the U.S. 

De partment o f Homeland Security’s E-Verify program a nd verify the status of new employees within three business 
days, usin g E-Verifv. Failure to use E-Verifv to verily new hires will result in probation for the employer or 
sus pension/revocation of the employer’s business license s. 
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SC IMMIGRATION LAW. S.C. Code $ 8-14-40 Compliance: Design-Builder certifies that the Design-Builder 
will comply with the requirements of S.C. Code $ 8-14-10 et sea, and agrees to provide to the Owner any 
documentation re quired to establish either: (a) the applicability of that chapter to the contractor, subcontractor, and 
sub-subcontractor: or ('b') the comp lianc e with this that chapter by the contractor and any subcontractor or 
sub-subco ntractor. 

Businessjicense, insurance, and bonds must be obtained prior to issuance of a Notice to Proceed. Failure to obtain 
these within thirty (30) days o f execut io n of the agreement makes this Agreement voidable at the option of the 
Owner. 
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AJA Docum e nt Al-11™ 20H> Ex h ib i t C, Sustainabl e Projec ts , ifoompl e t ed 
AIA Document E203™ 2013, Building Information Mod e ling and - Digitnl Data Exhibit, if 
c o mpl e ted, or the follow i n gt Owner’s Request for Propos a ls No, 1415-91 (with adde nda - ) and 
Design-Builder’s Proposal to the same as accepted bv the Horry County B oar d of Education . 


.6-—Other; 


1 5_ Post-Occupancy Req ui rements stated in Ow n er’s Re quest for Proposals No. 1415-91. 


Joe Defeo, Chair of the Board of Education _ Rob ert Ferris. Authorized Member 
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Certification of Document’s Authenticity 

AIA® Document D401 m - 2003 


I,_, hereby certify, to the best of my knowledge, information and 

belief, that I created the attached final document simultaneously with its associated Additions and Deletions Report 
and this certification at 16:07:28 on 11/21/2015 under Order No. 0239586208_1 from AIA Contract Documents 
software and that in preparing the attached final document I made no changes to the original text of AIA® Document 
A141™ - 2014, Standard Form of Agreement Between Owner and Design-Builder, as published by the AIA in its 
software, other than those additions and deletions shown in the associated Additions and Deletions Report. 


(Signed) 


(Title) 


(Dated) 
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